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it The majority opinion boldly asserts that the sacred
t guaranties of our State Constitution may be set aside and
yvholly disregarded on the plea of necessity. It had long
been supposed that such a doctrine was * forever con-
demned and foreclosed in this State. It was believed that
the ringing denouncement against that doctrine in the
opening sentences of our Constitution was sufficient to bar
it from recognition by any citizen, of�cial, or judge. The
unmistakablewords were supposed to be too clear ever to

t endanger our people by a disregard of their meaning.�
Hear them: �The provisions of the Constitution of the
United States, and of this State, are operative alike in� a
period of war as in time of peace, and any departure�
therefrom, or violation thereof, under the plea of neces-
sity, or any other plea, is subversive of good government,�
and tends to anarchy and depotism.� Art. 1.. sec. 3;
� How closely akin are these words to those that were ut-

tered bythe Supreme Court of the United States shoirtlyi C
prior to the adoption of our �Constitution: �The Constitu-
tion of the United States is a law for rulers and people,
equally in war and in peace, and covers with the shield
of itsprotection all classes of men, at all times, and under s
all circumstances. No doctrine, involving more pernicious
consequences, was ever invented by the Wit of man
than that any of its provisions can be suspended during
any of the great exigencies of government. Such a doc-
trine leads directly to anarchy or despotism, but the theo-
ry ofnecessity on which it is based is false: for the gov-
ernment, within the Constitution. has all the powers
granted to� it which are necessarvto preserve its exist-
ence.� EX parte Milligan, 4 VVall. 120.
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A decision based on that which our people have so   *
clearly condemned and inhibited from recognition in ojir
State government, and which the highest tribunalin the
land has so plainly declared to be pernicious and to have
no place in our form of «government, meets my �emphatic

� dissent. -

It is not difficult to comprehend why our State Consti-
tution contains such a clear and unmistakable protest
against the disregard of constitutional guarantiesunder
the plea of necessity. During the decade immediately
preceding the making and adoption of that instrument,
this doctrine of necessity was alive issue before�the
American people. Indeed, just at the close of the Civil
War, and immediately thereafter, the doctrine was one of
the foremost issues of the times. Events brought it vivid-
ly before the nation. These who appliedthe doctrine dur-
ing the war at its close for the summary trial and exe-
cutionof non-combatants were met with the accusation
of murder from both.Northjand-South.. Even in one of
the counties of this. State a citizen was summarily de-
prived of his life under the plea f military rule and the
doctrine that necessity suspended the Constitution. In-
stances of this character, as well as the many instances
of imprisonment without civil trial, caused the question
to come immediately before the statesmen of the times,
and, by the debates upon it, to come directly before all the
people. The people had becomethoroughlyfamiliar with
the subject. Great men of the North, foremost among
them the illustriousGar�eld, had thundered against the
doctrine. And at last, the great judicial tribunal of the
nation had set its seal of condemnation, upon it. Ex parte
Milligan, supra. But even after this, and only two years.
prior to the assembling of our constitutional convention.
the question came again before the country in the cele-
brated cases in North Carolina arising� from the use of
the militia of that State in the suppression of the Ku Klux
Klan. Ex part Moore and others, 64 N. G. 802. These
cases, because of the marked clash betweenthe military
power and the judiciary, again made the country to notice
the questionand to observe that the principle of necessity .
though denounced by the Supreme Gourtiof the United
States, wasclaimed for the purpose of ignoring the guar-
anties of a state constitution. And again, in the face of
the most stubborn resistance from the executive and mil-
itaryarm of ltthegovernment� of North Carolina, the prin-
ciple that the plea of necessity could deprive one of con-

� istitutional trial by jury was rejected, with marked em-
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p&#39;hasis,- inan opinion by the eminent"Chief Justice Pear-
son of that State. a V r »

So it was that when our constitutional convention as-
sembled in 1872, the persistent claimthat necessity cou.ld
abrogate a constitutional provision naturally came to be
�considered. That convention saw, by the recent example
in North Carolina, that notwithstanding the condemnation

that this doctrine of necessity had received-from the great-
�est and most cautious minds of the country, it was likely
still tobe claimed in state government. Hence, the strong
men of that convention deemed it essential to make clear
pronouncement against such a doctrine ever �nding hold

A in \Vest Virginia. They had become fully advised about
the question by having been face to face with it. The peo-
ple who approved and rati�ed the Constitution were ad-
vised by the same experience. They hated the doctrine
that-a Constitution might be set aside or declared inopera-
tive at the will of an official created by that Constitution
itself, as all lovers of constitutional government hate such
a doctrine- Therefore, as apart of their compact of gov-
ernment, they adopted the forceful . declaration
against abrogating the guaranties of that com-
pact, at any .time, on the plea of neces-
sity. Let us again bring that declaration to mind:
�The provisions of the Constitution of the United States
and of this State, are operative alike in a period of war
as in time of peace, and any departure therefrom, or vio-
lation thereofgunder theplea-«of-isnecessity, or any other
plea, is subversive of good government, and tends to an-
archy and despotism.� Can there be any mistake about
the meaning of thesewords �? Were,t.hey, put in the Con-

� A stitution for mere sound? No, they were put there to
bind�-to be sacredly kept.

Martial law can not rightly be sanctioned in West Vir-
ginia in the face of this constitutional declaration. -For

a as the majority opinion admits, martial law is a departure
from the Constitution. a plain violation thereof, under the
plea of necessity. It substitutes the law of a military
commander for the law of the Constitution. It is the total
abrogation of orderly presentment and trial by jury, so
jealously guarded by the Constitution. Then. since mar-
tialelaw is such a plain departure from the Constitution
thatinstrument itself brands martial law as subversivejto
good government and as tending to anarchy. .

Having made this general declaration against martial
rule, the makers of our Constitution went further- They
provided that the privilege of the writ of habeas corpus .�
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should not be suspended. This Was a radical change from
the Constitution of /1868, and was radicallydifferent from
the Constitution of the United States, Our Constitution
of 1863 had provided: �The privilege of the writ of habeas

,corpus shallnot be suspended except when in time of in-
vasion, insurrection or other public danger, the public
safety may require it.� The Constitution of the United
States provides: �The privilege of the writ of habeas
corpus shall not be suspended, unless when incases of
rebellion or invasion the public safety may require it.�
But in the making of our present Constitution, in dealing
with the great writ of freedom, no exception. was made.
Again unmistakable, imperative words were used: �The
privilege of the Writ of habeas corpusshall not be sus~
pended.� Art. lll., sec. 4. The people clearly imeant.
something by the change. They evidently meant exactly
what they said-��that the great writ, which any citizen
deprived of his liberty without due form of law may com-
mand, should in no case be �suspended under a claim of
necessity for military rule. Having so plainly declared
in general terms against the doctrine of necessity in the
former provision, as we have seen. they made this pro-
vision as to the privilege eofthe writ of habeascorpus to
conform to that former declaration. They Well knew that
the exceptions contained in their former constitution, it
retained, would lead to the temptation of encroachment
on the guaranties of the constitution they were making.
By providing that the privilegeof the Writ of habeas c�or��
pus should at all timesbe available, they were simply
again providing against the claim that constitution guar-
anties may be suspended on the plea of necessity; for, as
long as the writ of habeas corpus is available, constitu-
tional guaranties can notbe ignored. That which-Black~&#39;
stone said about the constitution of his country is equally
applicable to ours: �Magna Charta only, in general terms,
declared, that no man should be imprisoned contrary to
law; the habeas corpus act points. him out effectual means,
as well to, release himself. though committed even by the
king in council, as to punish all those who shallthus uné
constitutionally misuse him.� Book IV., 439. This great,
effective Writ, by the terms of our State Constitution�, is
always available to any citizen deprived of a constitutional
guaranty. Since it is so availableat all times, how,-can
any departure from the Constitution be allowed�? Indeed
the provision that the privilege of the writ of habeas cor-

-p11S.Sh8.llII10t be suspended is itselfvirtually a prohibition
�against martial law, for the availability of the writ: and
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the .I�¬C0.gl]ll-lO11*Of martial law are totally iiiconsisteiit.
.�S.uSp¬l1SlOll �of the writ of habeas corpus is essentially a
declaration of martial law.� Messages and Papers of the
Presidents, Vol. 10, page 465. �Proinulgatioii and opera-
tion of martial law within the limits of the Union would
necessarily be a virtual suspension of the habeas corpus
writ for the time being.� DeHart�s Military Law, /18
�The declaration of martial law in the State has the ef-
fectof suspending it.� Cooley, Principles of COl1Sl»llil,.llvlOI1-&#39;
al Law, 301. �Practically. in England and the Unitted.
States, the essence of martial law is the suspeiisioiiof the
privilege of the writ of habeas corpiis, that is. the with-
drawal of a particular person or a particular place or dis-
trict of country from the authority of the civil tribunals.�
.Halleck�s International Law, Vol. 1, page 502. See also
May�s Constitutional History.ch. /ll. The�Great Lincoln
so understood it. In his proclamation he merely suspend�
ed the writ of habeas corpus. Messages and Papers of the
Piresid�ent.s, Vol. 6. The founders of our state government
really could have inhibited niartialtlaw by no stronger
terms: �The privileges of the writ of habeas corpus shall
not be suspended.�

Notcontent with the two declarations against inartial
law which we have seen, the founders grew even more
speci�c. They again said: �The military shall be subor-
dinate tothe civil power; andno citizen. unless engagedT in the military service of the State, shall be tried or p1in� .
islied. by any military court, forany offence that is cogni-
zable by the civil courts of the State.� Art. lll., sec. 12.
There is no 6tI1Tl)l.gL1lt.y in these words. He who runs may
read. They directly strike at martial law; they directly
inhibit martial law. For, the height of martial law is the
supplanting of the civil courts by military courts. But
this provision expressly ordains that military coiurts shall
never take the placeeofithe(?ivil courts of the State for
the trial of civil offenses. No military seiitence for a civil
offense can riglitly stand in the face of these words. Nor
can these words rightlyebe overlooked in order to uphold
any such militaiy sentence. To do so is to niiake thecon-
-stitution a rope of sand.   r T

The men of the Constitiitional Convention of /1.872 had
all witnessed the suspension of the privilege of the writ
of habeas corpus and the trial and sentence of citizens by
military courts. They had learned that departure from
the COI1Sl;ll.11tlOI], though dictated by the best of motives.
was liable to abuse. Fxperience admonislied them to
guard against anything of the kind in the fiitiire of their
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State.   They no doubt believed that,  the three provi-
sions which we have noticed, they had banished all claim
for martial law in this State. Determination to do so was
plainly dictated. to them by the experiencesthrough which
they had passed. By those experiences they had come
to know the truth of that which Hamilton had written long
years before: �Every breach of the fundamental laws;
though dictated bynecessity, impairs that sacred rever-
ence, which ought to be maintained in the breast of rulers
toward the constitut&#39;on of a country, and forms a prece-
dent for other breaches, where the same plea ofnecessity C
does not exist at all, or is less urgent and palpable.� Th(
Federalist, No. 25.. 7

Can these direct provisions of our Constitution be over-
come by any implication that the people meant to retain

T martial law whenever an executive declared it necessary?
Is there a. presumption, as the majority opinion claims.
against intent on the part of the people to abolish martial
law? � Can any such presumption prevail against the di-
rect declarations which absolutely negative any such pre-
sumption? No, the principle of martial law can not be
inherently connected with any constitutional government
in which the constitution itself directly declares against T
theprinciple as our Constitution does.

It is said that the State must live. So must the citizen
live and have liberty��-the constitutional guarantties vouch-
safed to him. The founders of our State government saw
fit to exclude this claimed theory of implied or presumed
right of self-defense in a State. They knew it to be abso-
lutely unnecessary as to any State in the American Union
under the Constitution of the United States. They knev
that it was even? more likely to lead to abuse than to good.
They could well afford to disclaim it by positive prohibi-
tions against its exercise: for the Constitution of the
Union fully protected the State. VVere they not consistent
in denouncing and prohibiting a principle ofse/lf�defense a
wholly out of harmony with constitutional government
and in relying on the safety vouched to the State by the -
general government of the Union of which it is a part?
Was not the guaranty of the great general government
suf�cientfor the continued life of the State? That guar-
anty speaks �plainly: �The United States shall guarantee
to every State in this Union a Republican form of govern-

Inent. and shall protect each of them against invasion;
andon application of the legislature. orof the executive
(when the lBg�1Sl»atl._lI&#39;f3 cannot be eyconvenedl, a9:ainst. do-
mestic violence.� ,-Art. lV.. sec. 4. Doesthe State for its &#39;
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preservationneed methods so at variance with constitu-
tional guaranties as is cmartiallaw when it may obtain
the power of the Union to suppress even domestic vio
lence? Can not the militia and the United States army
pacify any section of the State, or the whole State, by
methods strictly within the Constitution and Laws�? It i
was so believed when the Federal government was form-
ed. Federalist, No. 42. Referring to this guaranty by
the general government, a renowned author and judge
says: �This article, as has been truly said, becomes an
immense acquisition of strength and additional force to
the aid of any state government in caseof internal rebel-
lion or insurrection against lawful authority.� �Cooley
Principles of Constitutional Law, 206. See also 1 Tucker�s
Blackstone, App. 367. �

Itis claimed that the power given by the Constitution
to the Governor, as commander-in-chief of the military
forces of theState, to call out the same to execute the
laws, suppress insurrection and repel invasion,� authorize
a proclamation of martial law. Are these words to_undo
every other guaranty in the instrument? Canwe overturn
the many clear,direct, and explicit provisions, all tending
to protect against substituting the will of one for the will

of the people, by merest implication from the provision
quoted�? That provision gives the Governor power to use
the militia to execute the laws as the Constitution and C
legislative acts made in pursuance thereof provide they
shall be executed. It certainly gives him no authority to
execute them otherwise. In the execution of the laws the
Constitution itself must be executed as the snpeiéiorlaw,
The Governor may usethe militia to suppress insurrection
and repel invasion. But that use is only for the purpose
ofexecuting and upholding the laws. He can not use the
militia in sucha way as to oust the laws of the land- It
is put into his hands to demand allegiance and obedience
to the laws. It, therefore, can not be used by him for the
trial of civil offenses according to his own will and law:
for, so to use it would be to subvert the very purpose for
which it is put into his hands. By the power of the mili-
tia he may, if the necessity exists, arrest and detain any
citizen offending against the laws; but he can not impris-
on him at his will, because the Constitution guarantees
to that offender trial by jury, the judgment of his peers.
He may use military force where forcein; disobedience �to
the laws demand it; but military force against one violat-
ingthe laws of the land can have no place in the trial and
punishment of the offender. The necessity for military
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force is at an end when the force of the offender in hisWio� A
lation of the law is overcbme by his arrest and detention.

C There may be force used in apprehending the offender,
and in bringing him to constitutional justice, but surely
none can be applied in finding his guilt and fixing his
punishment. S T y at

It is further claimed that the statute which says that
the Governor may declare a state of war in towns, cities,
districts, or counties where invasion, insurrection, rebel-
lion or riot exists, is legislative authority for martial law
Code 1906, ch. 18, sec. 92. The readiest answer to this
argument is that a declaration of waris not a declaration
of martial law. The mere presence of vvar does not set
aside constitutional rights and the ordinary course of the
laws- Civil courts often proceed in the midst of war
Again,if the act could be construed to contemplate mar-
tial law, it wouldbe plainly contrary to the provisions,
of the State Constitution which we have noticed and.
would be utterly invalid. Moreover, it is not within the
power of a Staterlegislature, even when not so directly
forbidden as is ours, to authorize martial law. Martial
law rests not on constitutional, congressional, or legisla-
tive warrant; it rests wholly on actual necessity. Nothing
else can ever authorize it. And that necessity is review-
able by the courts. These views are ably supported by
one of the most thoughtful and impartial students of the
martial law that recent years has produced�~�himself
Judge-Advocate-General� of the United States,Army�-��G.
Norman Lieber. In his learned review on the subject
published as a War Department Document, hereinaftter tr�
be speci�cally cited, he says: �It has also been asserted
that the principle that the constitutional power to declare
war includes the power to use the customary and neces-
sary means effectively to carry it on lies at the founda-
tion of martial law. I cannot agree to the proposition. It
is positively repudiated by those who justify martial law
on the ground of necessity alone, and the Supreme Court
of the United States stands committed to no such theorv.
This is high authority, coming as it does from a military
source. The Judge�Advocate�General rests not content
with individual assertions; he resorts to the decisions and
to sound reasons for his conclusions. He repudiates the
view of the minority judges in the Milligan Case. He says
further: �If the ouestion were at the present time to
arise whether the legislature of a State has the power to
declare martial law. we would. in the �rstl place, consul
the Constitution of theUnited States, and there we would
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�nd this prohibitioni
�No State shall make or enforce any law which shall�

. abridge the privileges or immunitiesof citizens of the
United States, nor shall any State deprive any person of
life, liberty, or property, without due process of law, nor
deny to any person within its jurisdiction the equal pro-
tection of the laws.�   . S

�The Constitution of the United States affords protection,
therefore, against the dangers of a declaration of martial
law by the legislature of a State as well as against the
danger of its declaration by Congress. The principle holds
true both as to the United States and the States that the
only justification of martiallaw is necessity. a T

�It is a wel-settled principle that when a person in-
vested by law with a� discretionary power his decision
within the range of his discretion is conclusive on all, and
therefore binding on the courts. This rule has been ap-
plied to the subject of martial law, and it has been con-
tendedthat the o�icers who enforce it are acting within a
the range of their discretion, and are protected by the

principle which makes them the judges of the necessity of
the acts done in the exercise of a martial�law power. From
my standpoint such an application -of the principle is
entirely wrong for the reason that if martial law is noth-
ing more than the doctrine of necessity calledout by the
State�s right of self-defence the ofiicer can have no dis-
cretion in the "matter. He will .or he will not be able to
justify according to his ability to prove the necessity
for his act, he will �nd no toleration of theplea that the ne-
cessity for his act,-and therefore its justification. cannot be
inquiredinto by the courts because he was acting wlithin �
the sphere of his lawful discretion. The officer is not by any
law vested with a discretion in this matter. Such a discre- .
tion and the doctrine of necessity can not exist together.

�But this necessity need not be absolute, as determined~
by events subsequent to the exercise of the power. The
Supreme Court has, as we have already seen, laid down
the rule much more favorable tothe person using the / .
power. It is worth repeating: . j . y

�In deciding upon this necessity, however, the state of
the facts, as they appeared to the officer at the time he
acted must govern�. the decision for he must necessarily
act upon the information of others as well as his own�.
observations. And if,�with such information ashe had a
right to rely upon, there is reasonable groundfor believ-
ing that the peril is immediate and menacing, or the ne-
cessity urgent, he is justi�ed in acting upon it, and the
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discovery afterwards that it was false or erroneous will
not make him a trespasser. But it is not sufficient. to show
that he exercised an honest judgment, and took the prop�
erty to promote the p11b1ic service; he must show by proof 4
the nature and character of emergency, such as he has
reasonable grounds to believe it to be, and it is then for
ajury to say whether it was so pressing as not to admit
of delay; and the occasion such, according to the infor-
mation upon which he acted, that private rights must for
the time give way to the common and public good.
(Mitchell V. Harmony, 13 How. 427).

�Under the Constitution of the United States there can
never be any justi�cation for the exercise of the milita.ry
power to which these remarks relate other than the rule
of necessity as thus applied.�

In the North Carolina cases, supra, it was sought to
justify the acts of the Governor on provisions of the Con»-
stitution and statutes of that State similar to those relied
on in the cases before us; that is to say that the lovernor C
may call out the militia, and may declare a state of war to
exist. But the Constitution of that State provided exactly .
as ours provides: �The privilege of the writ of habeas
corpus shall not be suspended.� That which was said by
the Chief Justice of North Carolina, in an opinion approv-
ed by his associates, aptly applies to our own tConstitution
and laws and to the cases under consideration:

a �Mr. Badger, of counsel for his Excellency,relied on the
Constitution. Art. Xll., sec. 3, �The Governor shall he Com-
mander�in�Chief, and have power to call out the militia
to execute the law, suppress riots or insurrections. and to
repel invasion,��--and on the Statute of 1869370. chap. 27
sec. i���The Governor is hereby authorized and empow«
ered, whenever in his judgment the civil authorities in
any county are unable to protect its citizens in the en-
joyment of life and property, to declare such county to he
in a state of insurrection, and to call into active service
the militia of the State. to such an extent as may become
necessary to suppress the insurrction;� and he insisted
that:

S �l. This clause of the Constitution, and the statute.�em- 7
powered the Governor to declare a County to be in a state
of insurrection, whenever, in his judgment. the civil au-
thorities are unable to protect its citizensin the enjoy-
ment of life and property. The Governor has so declared
in regard to the County of Alamance. and the judiciary
cannot call his action in question. or review it; as the mat-
ter is con�ded solely to the judgment of the Governor;
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�2. The Constitution and this statute, center on the
Governor, all the powers �necessary� to suppress the in-
surrection, and the Governor has taken military posses-
sion of the county, and ordered the arrest and detention
of the petitioner as a military prisoner. This was neces-
sary, for unlike other insurrections, it was not open re-
sistance, but a novel kind of insurrection, seeking to effect
its purpose by a secret association spread over the coun-
try, by scourging, and by other crimes committed in the
dark, and evading the civil authorities, by masks and
fraud, perjury and intimidation; and that, I

�3 It follows, that the privilege of the writ of habeas
corpus, is suspended in that county, until the insurrection
be suppressed.�
  �I accede to the first proposition; full faith and credit

are due to the action of the Governor in this matter, be-
cause he is the competent authority, acting in pursuance�
of the constitution and the law. The power, from its na-
ture, must be exercised by the executive, as in case of in-
vasion or open insurrection. The extent of the power
is alone the subject of judicial determination. «

�As �to the second, it may be that the arrest and also
the detention of the prisoner is necessary, as a means to
suppress the insurrection. But I cannot yield my assent
to the conclusion: the means must be proper, as well as .
necessary, and the detention of the petitioner as a mili-

. tary prisoner, is not a proper means. For it violates the
Declaration of Rights, �The privilege of the writ of habeas
corpus, shall not be suspended.��-Constitution, Art. I, see.

�This is aii/express provision, and there is no rule of
construction, or principle of constitutional law, by which
an express provision canbe abrogated and made of no
force by an implication from any other �provision of the
instrument. The clauses should be construed, so as to
give effect to each, and prevent conflict. This is done, by
giving to Art. Xll., sec. 3, the effect of allowing military
possession of a county to be taken, and the arrest of all
suspected persons, to be made by military authority, but
requiring, by force of Art. 1., sec. 21, the persons arrested,
to be surrendered for trial, to the civil authorities, on ha-
beas corpus, should they not be delivered over without
the writ.

�.T-hisprevents con�ict with the habeas corpus clause
and harmonizes with the other articles of the �declaration
of rights,� i. e. trial by jury, &c., all of which have been
handed down to us byour fathers, and by our English an-
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cestors, as great fundamental principles, essential to the
protectionofvgcivil liberty. ,

T �I declare my opinion to be, that the privilege of the
writ of habeas corpus has not been suspended by the�ac�
tionof his Excellency; that the Governor has power, un-
der the Constitution and laws, to declare a county to be
ina state of insurrection, to take military possession, to
order the arrest of all suspected persons, andto do all
things necessary to suppress the insurrection, but he has
no power to disobey the writ of habeas corpus, or to order
the trial of any citizen otherwise than by jury. Accord-
ing to the law of the land, such action would be in excess
of his power. ,

��The judiciary has power &#39;to� declare the action of the
Executive, as well as the acts of the GeneralAssembly;
when in violation of the Constitution, void and of no ef�
fect?� L L c

No power for the recognition �of martial law could be
found in our Constitution, even were those provisions
Whicli directly condemn and prohibit it not in the instru-
ment. To say that merest implicationor presumption to- \
tally at variance with express inhibitions, and directly
overthrowing all the important guaranties of the instru-
ment itself, may be resorotedto for the purpose of justify- *
ing martial law, introduces�a new rule of constitutional a
construction. The constitutional purposes of the militia
can not rightly be so subverted. True, the militia exists

 by the Constitution. But that military establishment is
not raised by it ever totake the place of the Constitution
its creator. The mere raising of a militia does not signify
as the majority conceive, that it is raised for martial law
It is raised toenforce the lawsby constitutional metliods.
It is raised to comply with the great military organization
of the Federal Government, under the provisions of the
Constitution of the Union. Art. I.,� sec�. 16.

Let us look at some guaranties of our Constitution that C
may now lightly be ignored by the force of the majority
decision that may becast aside by the Governor of this

� State and he not be made to answer for ignoring them
Let us see what express words of the instrument other
than those already observed are torn down by this resort

» to more implication and presumption. Let us see pro»
visions which the people as a whole deemed necessary
fO&#39;1_�,good government, and sought to place beyond power
of, change, which arenow held to be under the control of

t the commander�in-chie..f of the militia, byresort to a de-
nouncedjplea of necessity judged by a single individual. It



13

is well enough at least to preserve them here:
Art. III., sec. 4». *   * * * �.�No person shall be held

to answer for treason, felony or other crime, not cogniza-
ble by a justice,_unless on presentment or indictment7�of
a grandwjury. No bill of attainder, ex post facto law, or
law impairing the obligation of a contract shall be

i passed.�

Art. IlI., sec. 10. �l�No person shall be deprived of life
liberty, or property, without due process of law, and the
judgment of his peers.�

Art. IlI., sec. 14-. �Trials of crimes� and IIllS(Zl¬I1]BaI�lO],f&#39;ES., r
1 unless herein otherwise provided, shall be by a jury of
twelve men, public, without unreasonable delay, and in
the county where the alleged offence was committed
unless upon petition of the accused, and for good cause
shown, it is removed to some other county. ln all such.
trials, the accused shall be fully and plainly informed of

s the character and cause of the accusation, and be con-
fronted with the witnesses against him, and shall have
the assistance of counsel, and a reasonable time to prepare
for his defense; and there shall be awarded to him com-
pulsory process for obtaining witnesses in his favor.� .

Art. lll., sec. 17. r The courts of this State shall be
open, and every person, for an injury done to him, in his
person, propertysor reputation, shall have remedy by due

� course oflaw; and justice shall be administered without
sale, denial or delay.�
. Can the absolute, unrestrained, and unreviewable will it
of the Governor be substituted for these provisions�? That
it may is the decision of the majority of this Court.
One gross error of that decision is that it bases the right
to martial law solely on the decision and p1�O(3l.8.I�l]�c&#39;1tl.0I1ar

\of the Governor and not on actual necessity. No mere
decision or proclamationcan. justify martial law, even .
where it might be legally recognized. It can only be jus-
ti�edby the absolute necessity of fact for it. VVar may
be so effective as to make the necessity for martial law.
VVar must have made it wholly impossible to enforce or
invoke the civil, laws before martial law can beinvoked.
Even then the military commander is accountable before .
the civil laws when the exigency has passed. His judg� 7

&#39;ment as to the necessity may be reviewed. There mustbe
ultimate responsibility. ltis even so as to the suspension
of the writ ofhabeas corpus, when a Constitution author-
izes the suspension. Cooley, Principles of Constitutional

 Law, 800. The military commander may be compelled
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to   show reasonable ground for believing that the in�
iringement of personal and property rights was demanded
by the occasion. Stephen, History of Grin1inalLaw,*
214. We have seen these principles enunciated by Lieber,
above. See also Ballantine, post. And as long as there
is a civil court that has the power to try an offender for
breach of a civil law, martial law can not be applied for
the trial of that offender. Blackstone Book I., M3; If a

civil court exists that may take cognizance, then necessity
for martial trial does not exist. As long as the civil law
can be executed by the presence and operation of civil
courts, martial law through military courts can not take
its place. Martial law can only operate where the civil
law has become inoperative by the absence of courts. it
isthe actual, physical annihilation of the civil courts by
the war, that makes the only necessity upon which trial
by martial law may ever be had. It is not merely the de-
cision of the executive or the legislature that military
courts will be moreeffective than the existing civil courts,
that can make the necessity. Nothing short of the ab-
sence .of civil resort for trial, can ever justify military
trial of civil offenses. �If, in foreign invasion or civil
war, the courts are actually closed, and it is impossible
to adminiscter criminal justice according to law, then, on
the theatre of active military operations, where war real-
ly prevails, there is a necessity to furnish a substitute for
the civil authority, thus overthrown, to preserve the safe-
ty of the army and society; and as no power is left but
the military, it is allowed to govern by martial rule until
the laws canyhave their free course. As necessity creates
the rule, so it limits its duration; for, if this government
is continued after the courts are re�instated, it is a gross
usurpation of power.� Ex parte Milligan, supra.

We shall now soon proceed to see how these principles,
announced by the Supreme Court of the United States,
sustained pre�eminently by the best thought of all con-
stitutional governments, as a research will show, apply
to the cases of the petitioners, Nance and Mays. But be-
fore proceeding thereto, it will be necessary to show the
actual status of these cases.   It may be inferred from the
majority opinion that Nance and Mays are mere prisoners
of war. � They occupy no such relation. Nor are they mere-
ly detained by the militia in the suppression of riot. in� S
surrection or rebellion. Their petition for writs of habeas
corpus, and the returns of the VVarden of the Penitentiary
thereto make no such cases against them. Nor was it ar-
gued at the bar or in the briefs that they have any such re-
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lation.   It plainly appears that they are citizens of l{ana-
wha county, not connected with the military service,
charged before a military commission for violations with-
in that county of certain provisions of the statutes of
W&#39;est Virginia a,m.ounting thereunder to misdemeanors, ar�
rested by the militia, tried by military commission pursu-
ant. to the order of the Governor, s�ei:1te1i(;e(l for specific
terms in the Penitentiary, and t.ransported thereto for im-
prisonment for their respective terms of sentence by the
approval of the Governor as commander�in�chief, all at a
time when the criminal courts of Kanawha County were
open, able and with full jurisdiction to t.ry the charges
against them. ln other words, these pet..itioners are held.
as the .returns show, on specific sentences, one for �ve
years, the other for two, in the Penitentiary, as civil of-
fenders tried and committed by a _military court /under
the guidance of the following militaryorder:

�State Capitol, \
. Charlest.on., November 16, 1912.

General Orders

No. 23.

The following is publishedfor the guidance of the Mili-
tary Commission, organized under General Orders No. 22.
of this office, dated November 16, 1912: 9 L

1. The Military Commission is substituted for the
criminal courts of the district covered by the martial law
proclamation and all offences against the civil laws as
they existed prior to the proclamation of November 15
1912, shall be regarded as offences under the military law
and as apunishment t.herefor, the Military Commission
can impose such sentences. either lighter or heavier than
those imposed under the civil law, as in their judgment
the offendermay merit. r =

2. Cognizances of offences against the civil law as they
existed prior to November ,5, 1912, committed prior to the
declaration of martial law and unpunished, will be taken
by the Military Commission.   t t

3. Persons sentenced to i1npri.sonment will be con�ned
in the penitentia.ry, at Mouudsville. West Virginia.

By Command of the Governor:
1 1   C. D. l*�,lJl1lOfll7ll.

ii Adj utant General.�

The returns of the Wa.rden do notpretend to justi.t�y
his authority to hold petitioners other than under sen-
tences for specific terms, by thismilit.a.ry commission. He
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justi�es under no other commitments. It is to the com-
� i mitments that we must look in these proceedingsto de�

terminethe legality of the imprisonment. Says the great
commentator: �The glory of the English law consists in

(defining the time, the causes,and the extent, when.
wherefore, and to what degree the impriso11men.t of the
subject may be lawful. This it is which induces the ab-
solute necessity of expressing upon every commitment
the reason for which it is made-; that the court upon an ,
habeas corpus may examine into its validity.� Blackstone

  Book III., page 133. ~ \
What actual necessity justified the (creation of this

military commission and the recognition of its powers
to supplant the civil courts. As we have seen nothing
but the complete lack of power of the civil courts for the
trial of the charges against Nance and Mays, arising by
the annihilation and inoperation of those courts, could, if
martial law was at all allowable, justify their military
trial and sentence. Gould Nance and Mays have been
tried for the offenceswith which they were charged by
the civil courts. under the ordinary forms of law, as an
actual fact?� We know by the record of these cases, we r "
know judicially, that they could have been so tried. But i

. an answer that is attempted is this, that the Governor
by his proclamationrchad set off the portion of the county
in which the offences were committed and the offenders /
were arrested. as martial law district. Again we say
the mere proclamation could not alone make the neces-
sity. The physical status must make it. No physical
status existed, like the destruction of the ordinary courts �
to make it necessary to try Nance and Mays other than
they would have been tried if no disturbances had existed. . ,
in Cabin Greek District. Those disturbances had not intere at
rupted the very court that would have tried them ifthere

i had been no such disturbances. Those disturbances did not
physically prevent the transportation of Nance and Mays
out of the riotous district to the county seatfor trial. If
they could be transported out of that district to Moundsa T
ville for imprisonment. as they were, they could readily
have been transported to Charleston for trial. It is said i
that the process of the court was prevented from- execu-

. tion in that district by the disturbances. That made no
necessity for trial there.   Surely the militia which was
in possession of the district couldcexecute all process of
thecourt. or cause the sheriff so to do. That was a very

a proper sphere ofgthe militia in a riotous district. B&#39;?1ll¬3,I1-=
tine, post. lt can tlegally assist in the execution of the



/17

:process of the civil courts. Thus, it may assist in the
execution of the laws. But plainly it can not supplant
operative civil courts. The militia must aid the courts,
shot supplant them. Both are created by the same Consti.�

* tution. They belong to the same people. They must
work in harmny as the people contemplated when they
iestablieshed both. The proper province of the army in

. such cases of disturbance as those on Cabin Creek was
A observed in the beginning of the government, at the time

of the Whiskey insurrection in Western Pennsylvania in
1793. �President VVashington did not march with his
troops until the judge of the United States District Court
had certi�ed that the Marshal was unable to execute his
warrants. Though the parties were tried for treason, all
the arrests were made by the authority of the civil of-
é�cers. The orders of the Secretary, of VVar stated that
"the object of the expedition was to assist the Marshal of
�the District to make prisoners.� Every movement was
made under the direction of the civil authorities. So anx-
ious was Washington on this subject, that hegave his
orders with the greatest care, and went in person to see
that they were carefully executed. He issuedorders de-
claring that �the army should not consider themselves as
judges or executioners of the laws, but only as employed
to support the proper authorities in the execution of the
iaws.� � Gar�eld�s Works (Hinsdalc), Vol. 1., page 1652.

The offenses of Nance and Mays were cognizable by a
civil court. That is, they were capable of being tried in
theproper criminal court of Kanawha county, by a jury.
upon presentment and indictment by a grand jury. The
disturbances did not make it impossible to give them the
constitutional course of trial. Thus no necessity justified
thecourse pursued. No actual physical fact, in the widest
view, prevented the operation of the direct shield of the
Constitution, wherein it provides: No citiz.en * * i
shall be� tried orpunished by- any military court, for an
offence that is cognizable by the civil courts of the State.7
The offences charged against Nance and Mays were plain-
ly cognizable by a civil cour.t~�capable of being presented
and tried there. The only excuse for their notbeing tried
there is that the Governor ordered otherwise. Thus the
Governor alonemade the necessity. Under the circum-
stances, in any considerate view. their trials and sentences C

  were not by due process of law, and were grossly illegal
and void.

There were no courts, other than those of justices
within the actual theatre of the disturbances on Cabin
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Greek that could be rendered inoperative by the riotous
condition there. The criminal court that pertained to that
part and to the whole of the county was far from the seat
of riot and wholly unaffected in its powers for regular
and orderly presentment and trial. Even as to offenses
cognizable only by justices, there was power and oppor
tunity to bring offenders from that region to trial before
justices in undisturbed districts of the county. But it
does not even appear that the disturbances in the dis�
trict rendered it impossible, by the aid of the militia there
present, for the courts of justices of the peace thereto
mete out justice according to the civil law.� The war

. must put the ordinary courts out of business, out of reach
before military courts� can ever take their place. This ,
of course may be different in foreign conquered territory
where the courts �of� the conquered country are not in
sympathy with the obligations of the conquering army
to society. It can not begainsaid that the ordinary courts
for Cabin=Creek District were at all times during the dis-s
turbances within reach and in operation. The militia
could reach them with prisoners for trial  much more
easily than it could reach the Penitentiary with prison-
ers for imprisonment. The�State courts were more ac-
cessible than the State prison. This principle, that acces-
sibility to the ordinary civil courts excludes resort to mar-
tial law, is established by the decision in the Milligan
Case in no uncertain language. we need no greater
precedent.

Some ofthat which we have written in preceding par- T
agraphs, is basd on theassumption of the tolerance of
martial law, simply of course for the purposes of� argu-
ment. VVe reiterate that it can neverbe rightly tolerated ,
in this State. Indeed martial law to the extent of trial
and sentence for civil offenses anywhere within our fair
land deserves no support from any student of constitu.-. r
tional history. Garfield, by his great argument and re-
view of history, before the Supreme Co11rt of the Unitef
States, in the Milligan Case, convinces any thoughtful
reader, in�thi,s behalf.   No greater exposition of the sub-
ject, no severer condemnation of martial law as connect-

ed with constitutional government, was ever givento the
world. It was given voluntarily, gratuitiously. faitthfully ,
solely in behalf of constitutional government. Yet it is
but one among the many supporting the great weight of
opinion on the subject. Gar�eld�s VVorks (Hinsdale) , Vol.
I., page 143.   s 4

The most recent review of the subject of martial lavv
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is that by Professor Ballantine, of the University of Mon-
tana. It deals with all the adjudged cases, and assures
one of the soundness of its conclusions. Speci�c citation
to it will hereinafter be made. It denies that martial law
may be applied in State government. This writer says:

�It is believed that there is no warrant in the history.
of constitutional government for vesting in the governor
as commander of the military forces of the state the ab-
solute discretionary power of arrest, and, as a logical con-
sequence, of life and death, so that his command or proc-
lamation may take the place of a statute, andconvert lar-
ceny into a capital offence, in going beyond legislative
power, deprive citizens unreasonably and arbitrarily of
life or liberty without review in the courts. Johnson V»
Jones (1867), 44 I11. 142; Ela v. Smith (Mass. 1855), 5
Gray 121. A _ x e

�The true view, undoubtedly, is that during a riot or�
other disturbance militia�men and their officers are au-
authorized to act merely as a body iofearmteld police" with:

T the ordinary powers of police officers. Franks v. Smith �
(Ky. 19M), l34 S. W�. 484. This is as far as the actual de-
cision goes in Luther V. Borden (1849), 7 How. 1. Their
military character cannot give them immunity for unreas-

�onable excess of force. �The governor of a state, as com-
mander of the militia, is merely the chief conservator of
the peace, and entirely destitute of power to proclaim mar-
tial lalw, punish criminals or subject citizens to arbitrary
military orders which he unreasonably believes to be de-
manded by public emergency.* * at * �I: �k �A� * �A� �k �A�

�In a garrisoned city, held as an outpostof loyal terri-
tory, or in home districts threatened or recently evacuat-
ed by theenemy, military necessity for the public de-
fense would certainly justify all temporary restrictions
on the liberty of citizens essential to military operations.
such as the extinguishment of lights, the requiring of�
military passes to enter or depart, and the quelling of
-public disorder. But the prosecution and punishment of
persons suspected of conspiracy, sedition, or disloyal prac-
tices, and of treason itself, belongs to the tribunals of the
law, and not to the sword and bayonet of the military�
"Where the army is not invading enemy territory of a re-
cognized beliggerent, butis in its own territory. the mili-
tary authorities remain liable to be called to account�
ieitherin habeas corpus or any other judicial proceeding
for excess. of authority toward citizens, no matter whether
it occurred in propinquity to the �eld of actual hostilities
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«or while the courts were closed, or after a proclamation
{of Martial Law.�   a

The� issue involved in these cases is a marked one: a
T Shall a citizen be subjected to trial before a military com�-
mission regardless of constitutional guaranties at any
time the Governor may see fit, and that citizen have ab� jg
solutely no redress from such proceedure? In other
words: May any citizen be absolutely within the power
of the Executive and the militia which has been placed
in his hands? These questionsare indeed more momen-
tous than the people of this busy era may conceive. The
a�irmative answer to them annuls that true libert.y which
was bought by blood and sacri�ce and which long has
been jealously guarded and defended. It seems necessar}
that We should repeat what Mr. Justice Davis said in the
Milligan Casez,   M
,�It is claimed that martial law covers with its broad

mantle the proceedings of this Military Commission. The   C
oroposition in this: That in atime of war the commanff
der of an armed force (if in his opinion the exigencies of
the country demand it, and of which he is to judge), has
the power, within the lines of his military district, to
suspend all civil rights and their remedies, and subject

citizens as well as soldiers to the rule of his will; and if
in the exercise of his lawful authority cannot berestrain�

wed, except by his superior officer or the President of the .
United States.

�If this position is sound to the extent claimed, then
when war exists, foreign ordomestic. and the country is
subdivided into military departments for for mere conven~
ience, the commander of one of -them can, if he chooses
within the limits, on the plea of necessity, with the ap� ,

, proval of the Executive, substitute military force for and
to the exclusion of the laws, and punish all persons, as
he thinks right and proper, without fixed or certain rules i

�The statement of this proposition showseits import-&#39;
ance; for, if true, Republican government is a failure
and there is an end of liberty regulated by law. Martial
law. established on such abasis. destroys every guarant_v
of the Constitution. and effectually renders the �military
independent of and superior to the civil power����the at-
tempt to do which by the King of Great Britain was deem-
ed by our fathers such an offense, that they assigned it
to the world as oneof the causes which impelled them
tosdeclare their independence. Civil libertv and this kind
of martial law cannot endure together: the antagonism if
is irreconcilable and. in the conflict, one or the other
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  �Thislnation, as experience has proved, cannot always:
remain at peace, and has no right to expect that it will al-
ways have wise and humane rulers, sincerely attached to
the principles of the Constitution. Wicked men, ambitious
of power, with hatred of liberty and contempt} of law
may �ll the place once occupied by VVashington and Lin-&#39;
coln; andif this right is conceded, and the calamities 0

~ war again �befall us, the dangers «to .human <l~ibertys.are�-
frightful to contemplate. If our �fathers� had failed to
providefor just such a contingency, they wouldihave

CC�if7be,en false to the trust reposed in them. They knew��
the history ofthe world told them��the nationthey were
founding, be its existence short or long, would be involv-�
ted in war; how often or how long continued, human fore-.
sight could not tell; and that unlimited power, wherever

lodged at such a time, was especially hazardous to free-
men. For this, and other equally weighty reasons, they
secured the inheritance they had fought to maintain, by
incorporating in a written Constitution the safeguards
which time had provedlwere essential to its preserva7
tion. Not one of these safeguards can the President or
Congress or the Judiciary disturb, except the one concern-e
ing the writ of habeas corpus. ~

�It is essential to the safety of every government that.
in a great crisis, like the one we have just passed through.
there should be a power somewhere of suspending the
writ of habeas corpus. in every war, there are men of
previouslygood character, wicked enough_to counsel their
fellow citizens to resist the measures deemed necessary
by a good government to sustain its just authority and
overthow its enemies; and their in�uence may lead to
dangerous combinations. In the emergency of the times
an immediate public investigation eaccordilng to~law may
not be possible; and yet, the peril to the country may be
too imminent to suffer such persons to go at large. Un-e
questionably, there is then an exigency which demands

that the government, if itshould see fit in the exercise
of a proper discretion, to make arrests, should not be re-
quired to produce the person arrested in answer to a writ
of habeas corpus. The Constitution goes no further. It
doesnot say after a writof habeascorpus is denied a
citizen, thathe shall be tried otherwise than by the course
of common law. If it had intended this result, it was easy
by the use of direct words to have accomplished it. &#39; The
illustrious men who framed that instrument were guard-
ing the foundations of civilliberty against the abuses ol-
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unlimited power; t.hey were full of wisdom, and the les-
sons of history informed them that a trial by an estab�n
lished court,&#39;assisted by an impartial jury, was the only
sure. way of protecting the citizens against oppression
and wrong. Knowing this, they limited the suspension
to one great right, and left the rest to remain forever
inviolate. But it is insisted that the safety of the country
in time of war demands that this broad claim for martial
�law shall be sustained. , If this were true, it could be
well said that a country, preserved at the sacri�ce of all
the cardinal principles of liberty, is not worth the cost of
preservation.� . A

A search of the books, extending over many days of
labor in the investigation of this subject, �discloses that
no state in the Union has ever declared, by judicial de-
cision or otherwise, principles to the extent of those an-
nounced by the majority opinion of this court. \Vest Vir-
ginia, born of a lovefor, and an adherence to, constitu-
tional government, seems now to have departed furthes
therefrom. In Colorado and Idaho arrests and extended
detention by the militia for the suppressing of riot and in� e
surrection have been upheldas authorized by the exigen-
cies existing and asnecessary for the suppression of up- A

risings. But further than this no state has ever gone
The Supreme Court of the United States went no further-
in the Moyer Case, 212 U. S.78. No court ever beforr;
upheld theaction of a governor in ousting the courts
of their jurisdiction as to civil offences and in substitut»
ing himself therefor.
. This State is a government of its own people. It should
matter not that civil rights may at some time have been

trangressed elsewhere. We should not permit them to
be transgressed here. The insignia of the State bears our
legend of freedom. It can not be kept unless we sacredly
observe the Constitution by which all, whether guilty� or
innocent, are bound alike. Freedom for a West Virginian C
means thegiving to him what his State Constitution and
that of the nation guarantee to him. Nor does it matter
whether that West Virginian be rich or poor, idler or la-
borer, millionaire or mo1i1tnaineer., The Constitution is
no respecter of persons. ,. C

A sense of duty has impelled the writing of this
opinion. If it may in the future only cause the doctrine e

T promulgated by the majority to be questioned, the labor
will not have been in vain.   _ j ,

VVilli&#39;the readerof this opinion reserve hasty judgment
against conclusions which it announces, ilritil he has
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E made studious examination of the citations herein and
the three following expositions on the subject of martial
law, together withthe cases cited in them:

�Military Commissions,� Gar�eld�s Works (Hinsdale). i
Vol. 1., page 143. . «

�What is the J ust.i�cation of Martial Law,� Lieber, War
igept. Doc. No. 79; North American Review, Nov. 1896.

�Martial Law,� Ballantine, Columbia Law Review, June
4942.

The decisions and treatises relied on herein make no
distinction in the test for martial law, whether in paci�c
districts or in the theatre of actual war. In the one place
as well as in the other the test is the same��the want of
operative civil courts- An examination of the subject
will not sustain a contention that the courts and the writ-
ers referred to were dealing only with martial law out-
side the theatre of actual war. They clearly show that
martial law is as objectionable in the one place as in the
other. unless it isjusti�edby the absence of civiltjlaw.
i   Will the reader who refers tothe decisions and treatises
-«cited also note that there is a clear distinction between the
power to use martial acts for the suppression of riot, in-
surrection or rebellion and the power to use martial lav:
for the trial of civilotfenses. Martial actsare one thing; ,
martial law is another. a

It may be said that the treatises referred to are not ju-
«dicial in character. �The same<is=true~as to every text
book of the law.  -

And now, howapplicable are the words of David Dudley
Field, that ardent advocateof constitutional government:

�I could not look into the pages of English law�--I could
not turn over the leaves of English literature. I could
not listento the orators and statesmen of England, with-
»out remarking the uniform protest against martial usurpa-
tion, and the assertion of the undoubted right of every
man, high or low, to be judged according to the known

�and general law, by a jury of hispeers, before the judge-
«of the land. And when I turned to the history, legal

T �political, and literary, of my own country,��-my own un-
T divided and forever indivisible country,�-I found the lan-

guage of freedom intensified. Our fathers brought with
them the liberties of. Englishmen. Throughout the co-
lonial-thistorfy, we {find thertlolonilsts cl}inging,, with immov-
able tenacity, to trial by jury, Magna Charta.the prin-
ciple of Representation. and the Petition of Right. They
had won them in the Fatherlandain many a high debat

i and on many a bloody field; and they defended them herr.
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against� the emissaries of the crown of England am;
against the veteran troops of France. We their chil-
dren, thought we had superaddedto the liberties of Eng-
lishmen the greater and better guarded liberties of Ameri-
cans.� iBrewer�s Orations, Vol. 6, page 2154-;






