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DEFINING THE OBLIGVATIONI OF THE oI,TIzEN-�--THE ACT or;
FEBRUARY 25, 1865, TO BE OBEYED, BY sUPER§gI- , E

STATE or wnsir� VIRGINIA}EXECUTIVE DEPARTMENT,
1 WHEELING, Sept. 18, 1865.

To the Superintemiicmfsianld Inspectors of Elections.-
I have published for your instruction

the opinion of Hon. E.,B.lHal1,iAttor-
lneyt General of this State, respecting� the
constitutionality of the� oath prescribed�
to;vot.ers by theiapct passed February.25&#39;,i
l*8�65,and~de��ning yo r duty with refer-
ence thereto. Thel. Attorney General,
under the law, is� the legal interpreter
and adviser for the _�_eo_p~le ofvthe State ;&#39;
and untiltheiAint.erp:iieta.tion of a law
the Judiciary, that 5f� the Attorney Gen»
eral is to be taken as the guide for the
action of ep�cers e&#39;xecuti&#39;n_;; it;* and it

 seems to me it would be presuming
much for subordinate o�icers to disregard
this opinion of� the law officer for the ,
State, in the absence of� any decision by i
Judge or Court iucon�ict therew~ith,., »

�My opinion of your duty in reg:-rrdi to�
the enforcement ofthis oath accords with
that of the Attorney General  audit
being my �duty,� to � take care �tlrat the
laws be faithfully executed,� I laave no

» hesitation in saying t.o your that when-
ever a person offering to vote is chal-
lenged before you, for the ,c:_:u&#39;~:e, contain»
plated by the law of F.ebruar&#39;y 25, �1865.
it is your duty to i�1&#39;9ql1l&#39;t�6,()f.eil�llitY3,�_i.~i�I(%
productioneofythe, a�idavit �therein
scribed, before permitting him to vote. �

Very respectfully, , .,
I� � A. I.,BO&#39;REi;3�iAN,

l

SE_PTEMB\E.Et :8, 1865. ,x , I _  . ~_  I , V,� I &#39;(.
&#39; To his ,Excel,len&#39;c&#39;y Governor A. .20 Bore

crnani: V . I , , V

- In�t"h&#39;e coinmunic�at»ien� of&#39;xJarnes
Hindhrnani, �Recorder ofi¥Lo&#39;gan"e&#39;o11nty, ii

- which you� suibrnit for~�rt1y,_o,�§,)eia&#39;l oping L

�.--_.�.-- . v
sags AND INsPEoT0Rs or� ELECTIONS;

ion and answer to the questions therein  J
contained, the Writer �states that certain " E
"perlso-ns elected� to o�ice in ,tLo.,zan�cou,n-_, . p
 present themselves before hi.iI1�,,as*��re:A"V&#39; l�
corder, �for quali�cation, proposing] to»
take te. oaths to supzpolrtithe Constitu� . �
tion of the Unit�ed&#39;S,_t_,ates&#39;, theC,o:.ustit�u- - �
tion of the State of�, West Virginia, and r &#39; " »
the oathof ofiice ;, but declining to take;
the oath prescribed for -of�cersby our
Act of Novernber; 16th, 1863; andlde-. "
sires, through� you; my o�icial opinion,
as to the eons_titutionali&#39;t.y of said� act.

�in ansVY,e1"in;;_ this, I desirealso to an-
swer the co,mmiunicat&#39;ion of  &#39;VVh�iilte,i,"
an oy�irfr in Hampshire county, asking
if sectioa_2~,, of chapter 56,, Acts of 1865, T
prescribing an, oath to be taken �inner-
tain cases by voters, is, or is -not, ca: post
facto, and iriviviolatiqni of Sec. �I_of"Art.
Ii, aud&#39;Seics. �-I and V of.Art. III7of�,our�
Constitution. ~ . " I , V

These are aetsot" the Legislature; are
part of the law of the~State ;� and are
p7&#39;es�mneo}� to be consttitudtional, and must
he observed and ,enforced, unless and
until�, they shall� be adjudged and deoid§� A
ed to be &#39;u&#39;neons�titutional/by a,.(/lourtwof �A
competent _jurisdiot_ion, Vein" a case reguéi 7
larly and properly brought� &#39;b§Fore it.
it is not competent. for the Recorder of
Lo,e§a_n county, or the Supervisor and,in- �
spectors of=eleotions,a or any ofiiiceers or
citizens, other than the regularjudicial.
.au,t&#39;noriti°es, to�, overrule and disre9;a1&#39;&#39;d

, these, or other lavvs,be�oause, forsooth�, ,
up he or theymay be of opinion that the
"laws are uu�bonst�itutio&#39;nal. , And, as co-i/
,2je~ntiy_ argued  his Honor, Judge
Eiarrisoni, ,of&#39; I4le.Waisburg,,_ in his ,rece�ntIf T
"normalunication  thefil�lerk »atidjRe-&#39;-

I

�E.1

� eor"de"re bii=&#39;G1&#39;een�brier�bo�vu{ntyi2 i�.i@To�ih,ol&#39;�«�l
�tha,t these _((subo1fdirn�ate*)V �F o�ieers,:.. off;
,.tl1ein».selt&#39;.-es, may nullifyi solemn algts ofcj�j

-« .
�\



,....:_v,_-

� �

1/

the Legislatua_re,l_, lulpion,  co&#39;ceti,tutional l msi�r�ltsg
� grlounos, ,WO1ilCltl)e,*»t(l)il§ e�ciourage resist?
he encc tothe lew,;,�ci and_,t_o T clothe� then}, in
"feet. git}; the fhnighesyt� "possible fu{r1cetion«se
�of ju�iciall ipower gighd under ,th\e�,pre.c-

.�
/�

tical ie,2zero?iise�,o�f� such he pr�ivilege&#39;,_.noti
lonly} might fthe s2l~m�7e law be tdiilferenltlyo

� :1 ,,con1s�trued, �in.�cii�&#39;ercnAt counties, but even
- in ,di�"eren;t ,lparts__�of the same county.�§;

fBll,a;eksto_ne de�i�es law to�be7a ?ruZe"ofI _« c*iv3IZ&#39;co72�dztct nre.scr§ib�ed - by "the supreme
T l,p&#39;o.weri&#39;Arc;:�a,-lave� Stggetc _ It must be has i mile,

hot with such ,Liri�restriceted, right&#39;of7&#39;au�-,-
thoritetive intergretation, no - r2tZe,¢��
therefore no law� can exist; l)11l3\all,,laWl

� vyould become-�practically a. jargon� �of�
 confusion anrh, _contraoliction,
 only to aoa,1*cc,hy~and the subversion of
, law -�end go;vern,menit., It was. by «this
�Very fallacy that the leead,ersr ofit,he.llet\é,
wiclcetii rebellion� Were, enabled to olrag&#39;  into treason end to d;e~at;h,,�o,rAto.%disgfrace
anclruin, so many th,oueaofds,�Who rnisght

�otherwise have remained �gvoodlcitizens.
They asserted that the Slteteshed a� right,
to secede at their &#39;_pleefsure. They =l<�new,,

T this was _a�l,egal�questio�ni, ti,n�volving�At_l}el_
.l,_peace,oi�_, the n;:jation,&#39;the, perpeteiiityieahlgl
very,"ex,is-te�ncel. of the c~enstitir-t�iro�n,«=ilaWs
�eedl §over&#39;erhelnt« ofll/lthe.»United State�-�s*,,
and of which the Supreme Court. o&#39;§t.he�e
Ueitecl States. alonie had, jurisdicltien;
But they told, the phcople lthetet as States
anrl llT_t(ll�s�l{�il.lalSe they had a�eri,9;ih,»t to dye-�_
cicle the question for themsehfesi," and
"appealed to their� prej oclices an d ,pession�e
�\ to incite them, to a,et.ion,a and,._�thu_,s*~ they-
« getlzereee their legions for the<att�ernpte3
deetrcctiozsi ofitlne Governiment.
View of the eL1.bject,.,th-e questions of my

&#39;cor1respon dents, so far as they a&#39;re_lpm>c-j
� tiec_z.ZZ,y interes�t_ed, are � e%nSwere&#39;tl..�- The

� � laws are bef&#39;ore_� them and must begoyb-Is}.
served and eefercecl. unless anydunntil the

� Courts,Xine,,gasee �properly brought beiforle\
them, shall� oleclare them void. ,
_But tlieyy vask,&#39;:.,,.�.?�Are, these� laws on-

convstitutionel �.93�, and I,.:ha&#39;vé, no disposi-
ticnltcialvzoid a fullgarnswer to all theirquestio_ne..~ it � T

Section I of Article 11 -of our Oonslti-c
. tution,� aswell as erticle IX .of,,the Con:1 T stitution" we the _ I

" , that no»=emyo.ostfacto&#39; law shall -be_passed,�_»,
United States, provides

&c.

l
, &#39;c,it,izensiofnthe,State s*hel�l be\e*ntitled�i:to\
1 vote etell ielectiooys� heid, .&c., exoiept

A .  �:

tehclingj

In,� this.

,Section&#39; I emigre 1I.it�or, our" Wee. ;
"tution provides that T?� The wIz<£tel�maler

43

use

tioo of treason, f�elony,,, &c.�
We Section IV of the, »sa}m,e articlh pro- , ii

,vides=t~hat 2:� No persons except�ci=tizens
entitled to vote shall be elected craps
pointed; to ya

Section�&#39;V of the same artiiclaeenproviglels�
that: � Every �~p&#39;er"son Ielecteld or appoitnted
to a;ny,.o�ice at trust, y-cVi;vil or/fminlitary,
shalll,�befor~e prolceedingr to �exer�cise the &#39;
lauthority. o;r�rdischarg?&#39;e5 the duties of the
eamye, make T-oath or a�irination that he
will, *sn,ppo�1_jt e the �constitution ~, ofé the
United States and, the constitutio�n �of�
this State, a,n_cl every citizen of this State�
,jrn:ay,_ inytyigne of war, �insur,re�cti0n or�:
public danger, &#39; be required lbyilawlto
make �the like oath or� a.�irme,,ti.on«, upon
pain of suspension of hiisfrighlilofyivoting  ~
an�6vl1,o,_ldin�g �io�ice under this »conis.ti�tu_i-F;.tion.�  � T  ~ T �

The,lactlofNovex:nberzi16s,1863,(()htai;.§�.106��of Act;s,) Vprcswribes aynivadditionegl T
ioa.tli*&#39; to be,� taken  �persons electecllor1.�...  T; e 4.. ,-
a.ppo,1nitend .toany_ o�ice of trust, c_1,v,1l or
military, to i\�tl1e,re�&#39;egegt; that they heve.~

Uiiited States, or &#39;volu,,ntaril,y given aid
zine c/omfortite those "engaged. in airniedt"
hostiylittyi thereto, Q by I coun,te*?_en"cin�i 1, &#39;7 ~
counseling or e,nconragi&#39;n�g the;rn,_ieVthet
F:&#39;aa.IIl8\;_l1l}3l3&#39; they have n0t";s,01}ght,c.�ace-y�
ceptecl or attenlkipted ,to,;jexercise \ the)�
functions of� any" o�ce wheteiver, under� �,
any �eut~ho.rity, in "hostility, ,�to&#39;"the_ United
States; that they, ,h,a,Ve e not ;yiel(le�d&#39; a;
voclu,ntary�su�pport to any p�r,e,tende,d,gfo_v~
ernrnent, authority,� �power or ,,constit},1- , V, fu *3
non within the Uni-teldl States, hostile or
ii.niznicail thereto», and that tliey take the or .,
obligaltioen ;fr&#39;eely, ��witl1out&#39; any mema.1_ I
reser&#39;va:tio.n e . or >purpcose �of&#39;_" ,evasiion.� �
(Rage 138, Actis1863,;) _ y , ~ to ,
, T The Act �of� E�ebr�u&#39;a,ry&#39;l25,_18(§5,§pre� T
scribesiandrequires� the person o�&#39;e�rin.g
to Vvote, When jchallehiged, to 1n,a�kea.ndc
subseeiiberrani a�idevit. to the same ,.e�°ect-&#39;

gas� the ca.-th: aforesaidl
Chap; LLVI, pages T 47,�afnd <48,.Acts of?
c1865). ,   . x r _

It is an p�rinciple� recognized by our
ihighesf�tv j,udici,al°* yeuthoritihs, _�thati_ he
courts should �end willlsust-ain\t�he co T-
E,;titntionali�ty  off all law in °ei7&#39;ery case
�F�l7llJ\lCl1 is� not .cZeaxf�Zy uncoinstitutionarl.
l.e.¥�9a�l,ll cases of,*do�ub,t, they sllistainithe
/la.?w.{&#39;j Numerous decisions recognize. and 1

is

�g-- wxrajcsggare�  "�  � ; ~.�

~ipaupevrsgfpersons under con Vic? "\» J T V

ny_State,Coun_ty or r ,
 cipall "o�5ice,�,�e and these ,snbj,ie�g t to ce1;t2_ii n�
conditiion-?s¢o,f age, time of residecnce,��&c.t �

nevefl �V.,ol*1/1 n tarilyi;l:éorr;�egar%nsEti«g§zr"iinasti they 7 :

(See Sec. II, .
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.establ.i_sh ,_t,h&#39;i-sguleiioficonstruction, �  Listrictions, end,"ip1&#39;es,cribe,�notconditton¢l,iiibut&#39;l

L &#39; lel decisions of the &#39;Supreme�C�ourt of Ken-  t

. subject, and pro�vided thatcertain� oaths.migl1t,

&#39;- P§90I3«19 of 34 Sime NW9 an linhelieni Tighta, �eationt or restriction, _we must not overlook

itisfzvery -clearly and ex)p�l1cttly,enun4_ ;�tbif�$,tie$,:1XtSab�11t�°?l5 ff? eXi"�;�P1°�i.��e d�tS,3�b"1_� ,  ifgated is C:recengesféglééideg pith? hissectiot¥etriZ§;~{t,§§5h§i;§fi2ei�§§;§1i�§Zi,�,uPr§me P-.�&#39;*  , 13 9",, t3~i3+e~.«_0 i � Oiwa &#39; taken as a condition precedent,,;;;_;k, The "Con;_Mo,rr1son,/vs. Springeree-Am"ert1tca�n~ Lew st,i,,tutio�n.of every State in the�iUniibn�:e;entain_s , . ~Register,i&#39;;» in/evv�series&#39;;;., Vol.3: p. 286, in t1iI:e.._restrictions�tore. grea,t;er,sor�less gxtevng  ,which references are Inedeto the p~a..Ir_al�- 3 3� 9_ti_1t W111 110? b¢_P1�et-endet�� th5Wth9;Y M9; T01� -  «A r A " his, unconstitutional. But ~11&#39;either_ of {these A r
�legislative� acts qrfconstitutional, provtisiionsv &#39;5 �
"contain any of theessenvtial elements, consti-

tucky, Ohinf Mitchigan, and other States. .{
But it is suggested� that tliej said two legis-

lative �acts are unconstitutional, bx-ecause, in
violation of said i Section V,.Ar,tic1eIII, or our
Constitution, which prescri.bes �an oath that
may be required of ol�cers� andvoters; that
the� section, �having made,�p_rovisicn� on the

» tilting� �What are~,denomi}fnated sex agost facto ., q
laws; they punish _n\oto�&#39;e,;�ie, made such «by
subsequent enacttne11ts";°tihey increase or one   .

&#39; large no penaltly for pre;vious�o�&#39;enses,, and
prespribe no ldiniinntiion 0" �e.y�identce, asianecess-t
sary, to convict for,/,previous to�ien-ses�; andj
\ y_vit,hont these �e�l_ernents,i are not, and canno�t1b;_e"
ex  facto. A Their provisiions do not look, to
the punishznent of o�fenses, butjtogthe  tee-7
tion and security. of good Agovernm,ent,f.b etheu. A
faydoptionof wise -and iriecessaryt prec�a&#39;u»ti-ens�. i
Besides, ex post, facto,,»la7ws� �have reference .

be required, does, by implication, provide that
none other shal1,be~required.. T,hi;s* is *a cor-
rect legal principle� in the construction of
statutory lav&#39;v,b11t isnot thelrule-in construing,constitutional law. - i , _ V L A � , _
All power �and authority reside in and eni-. ., . , , _ tsolel to criminal roceedin s and . Wlnatze fmm thé P9°l�1e7 and � uhlect 550- the 0,011�  &#39;tions:f�a,n�d therefore;-ioan have? no A � �iSm§uti0n and laws 0f_, �fe nited� St5�«teS.7� and toe. more Withholdiing of a political privilege.  A it � ~ i �)4therights and restrictions clearly delegated  II, %considering how pm; the righ� to V-oteand A ~3:DC1=imP0S9d  their OWI1 C0,nStiiu$i&#39;0n:v the I hold o�ice is inherent, an-dinciapiable of quali-;° S

th1�011gh their 1&#39;0PT9S;9�t&#39;3¢i-V937. t0 %Pé4SSa_&#39;9¥n�1_st0 the ,distinction, \�betWieen» political privileges1�*�3�lu.�"3 to be Observed and e�3�f°1°°_3d7l3*11 �S301? and ctoilr2Ights,~ the former, entitlingthe c2&#39;t27zen .laws as they i seem inecesscaryv W139: andjor to particip.ate�in creating iiandéseoriduzctingi thetheir» or the public seod-A Asainrit will b�i/tgos,,,.rnm&#39;ent. the latter entitling the denizen* Obseiwed" thait&#39;\S9=i9iiit.5.�:°�0T1 Vi" 1&#39;19if�3T&#39;S&#39; °1i&#39;15�i  or �inhabitant to pirotecition "only" under the 9022- ~

pose no penalty, they simply prescribe certain
disabilities and conditicmtltg/j.limit or restrict~ the right to vote and hold office under our

�States. Said sections I and ,IV�*contain re-,

W03�? who 9��? small? cmz�j9�S> and doe?� 199% em&#39;i7z_ent,- and thisubrings? us to the question,»� _ Aprovide that other oaths may not be required, pwho aiggmvqipiztens of the State .3,  .   p ,,nor, does it prescribe the oath that may «be A Tm, Vi,,gi~,;,~m-.._p,-u�� of R,ightS_om,,de pair�: ofrequired b3�i�t1a�W§ A (thellallguage i5 it �ma1yibe- the Constitution iof�th�ei� old State, under which �required to �§.?a�ke:the like loam 0TeaJ7�i,?°m�i?�_��2&#39;) we livediuntil tlie Organization of our State,i3��&#39;_I deefil 1� um�9CeSS��.V_hem �E0 AC0nS1d�31° provided that�, �All men having s11iflcientevi- ,What 13Jmud97 Of Constmlcilw ails :f�?I&#39;m "Of dence of common interest with, and attachment� �*=XP1�9SS1°nsm&#39;W Wa�rmn_t&#39; t ~  . �I to, the conininnity, have the right of� s~nii&#39;rage.�7 �Again it is suggest.ed that t.hesetvvo I/egilslaa Inaddition andgerzplanationt of this provision, ttive acts impose penalties for supposed oil , the Legislaturexoftthlat State (Chap.-8, Code offenses, which may have beencommitted before» 1860,)&#39;tde�ned;anTd �prescribed who sho�uld_be .  A 1their ennctmeilnt, and are, therefore, ex post deenned citizens of the State�._This&#39; chapter "   1facto in their operation and effect, agndfor this was ajnnendeds and rTe,-enact-ed by Act of Feb."3,, _reasons un.,con_stitutional. I take� it, they im- ,1~86,3, (Acts 186243, �Chap. 71, Page 67,) the
Section of which Act provides that �those vol-i "Cuntarily guilty of certain geayctst therein fpret-ifscribed, � �shall be deemed no citizens o -{the

- State. The acts on aic&#39;co11nt,of_,vvl1ich persons "
- are so;dec1a.red tobe ii-,o�citiz,ens, ,are§,substan4-�
tially the s_ame,as�tfl1_ose of.wh.ich by said State." -�
uvtesyof Nov. 16, 1863, and �Feb. 25,1865, the ;.s
voter and iofficer, wrespectively, are req:uiI:ed  l A
make oath and affidavit, they have not been 7
guilty, �Said a.Inended_statute of Fe,br.uar5y,
1863, was passed ,co.texnpo&#39;ra_ne&#39;o�u�s with the  . ,_
inaking-ta,nd adoption of"our, Constitu-L  _&#39;  fther statntor law merelv but of~a la itio�i aiildilvit�iz mgre than Otmt m0n£h»he&#39;  Tiiniversal in iti existelnces�andi Oyerationvegg fore the �lial, ratl�catsion a/Edie �ld°Pti°."s�civilization and civil government,andfth_at thereofby th9_,P,30Pi~3,- _ Ii3.�W3S�1Il,_ f(_3I&#39;C¬has existed �time oett/of-mind.� If, forp,said at the. iiUl¬_O11I�i Q,.e,Ol3S,_.i3liJ11li«10I_l ,&#39;W¬&#39;I1t 11130,re.stri.ctions«, said legislative,.acts are uncon- e��e(3t;�,(�J:i;&#39;,n,Q"�20if,h,  gjn� has notstitutronal, then, also, arexsaid sect,1.ons_I, �IV, Si«tnce,,b,teeh_amended, gltered or ,.ep*\ea1e_dr  v /and _V, of article  of our Constitution exltvb  L    .   at t, A �t , �postfacto and void, because in violationof  ages  are �� lsiin r°P�ge�,�"1  at  .section IX of the Constitution ofnthe United the Oi°iniS�t.1m�0�n,3 and the1&#39;3fQT3 by Sec,�

� A tion YIII, ofArti.-ole XI of the Co�nst1- A

iConstit.ution� and laws; and this restriction
and condition applies to. no particular class
of;p�ersons, but each, and every� one is subject
to their operation and e�"e�ct. ,&#39;.l�lhe condition
prescribedcen be no bar or obstacle inthe
/Way of any onewho has not.,vol,untarily been
guilty of, or participated in the�hig.l1est"�orim-es
known to the law. If he cannot �take the re-
� sired oaths, it is because he is �giiilty of a
violation, not of said legislative� actslor angyl



� tutiogn it remains part of the law" or the
S~t.ate�, in full hforgiei; andxaside from its

to force, and ieifeci�t,.ea»s a la*w,«is the best evil
� dence,,,ofiwha&#39;t�e*w,aisi�meant and i»n,tesnded,_,
by the  teriI1;�,,,,§g" f", �the State,?:�,, iii

~°�15�,     de,»~r
   ii��i1inig;%W.1i~�5tareaciitii%ze5nsi%hf�£they State,� is

V fclotn�tai,n..e&#39;di asecciogn  of �article I,-
which   �d�ec�lares,t1.  �,,,§itize�n  of the

,. S,t�ate_,   ,cifti,,z,�eips,,j"� of the: United:
 y    W e
 i » , � �_fI&#39;,hos,e who are,&#39;}2iu&#39;1,ty?ihf1?tlhe acts snub?
 I mera.ted in_;,_.s�a2i�d yoa§hs.A:,p,,rescriibed�~ for

_,cersi&#39;an�"votfei�s,_iit�cjan ha=rd\1&#39;y, be ocla_itn.~\
�   Tipoiliiical �* &#39;r£ghts�j .a,n5d_�\
 bf c»itisvzs_sj&#39;n,,s _.&#39;of the i United States
oi{_off&#39;.tjhe__ »S_tat_e�,~  hzfv ing ;ivoi�unt.s ril y rea
muinetd their &#39;ail�_l"�e�giance to both, age
endeevo�red to destroy the "same, thereby
forfeit-ing, under, the-�1aW,:lnot only their

i * V , 1ib,eri7t:y_a;,nd iife,�an.d anyicliemevncy�-upon
the heart Pot� , the U%nited�;*S,t�ntes� Govern 4
ment� can � restore" theinik to , cigyviirights
oniy�arisd not to p-oli&#39;ti&#39;cal rights,"an_d p&#39;riv«-
il,egeis,,�x Anyt,l1i,ngf�¢ont;iined ini&#39;ithe��terms� .

e of SUITEl](i¬r,,i:,iiti§i?%i}-EiS�iy proclematiions or and
United States ,,E&#39;"xclci1�tiv�e Tciemenciy
do no more, �nor can the United
authorities &#39;so�el�nfr.anchisc afeiti.zen of a
State as -to restore him, to his poli�czii
privileges therein�. Th�os&#39;e»,=who ,have�en�~
�curred, dishbilitiesidrive,st:in:.g4"them» of the
rights, pr&#39;ieviile_;z;es and c&#39;hiarnTctct�* of ,citi ;

7 sens ofthe �S:i:;ii§8,  can be restored koniy
by� action of&#39;-the.Stat.e.__i / �

The Uniteii States :-iuthoirditi_cs n�eitheiit�.
exercise,or clziihiy juris�di,{ct.ion or lconitroir
in the matter of v(»tin&#39;gior�l1oliiiing oiiice�

A \ in the States. Th�eise are"reguin.ted. Scie-
lyby mnnicipai �authority. The �,_privi~l

 of SiIiiCi&#39;é?g8 al�.v;2i._vil�s rests with the
bodyiof the people of the»,,Stait.e, Wi1Q,IIl:,1y,ii
with or wi=thou�t assigiiiiiigl reasons, con-__

 or withhold it.  . � \ ; i V
  By �C9.0f.,>C0�=g179$$a"@.BP"°V¬d July 2<1,�1852.i
,and__actgtmezritlgat-o§fy�.tlsiereof, approved J an; 24,;
1i865~§e&#39;i,tii ;exf)i:e,ss?li3r,_l�pi�ovided t.hnt- every per;
son e�1e�e*E;�tied or appo&#39;inted. to any o-f�ceeof ,hon�or-

" -or pro-iii�; under the� Government. of� the U�i]�iis8d;
 eitherfin the civil, no,i�litarylor/�naval.
de_partiinents of the public"ser-vice, or vvhoidve-V
s�i{I?eiss to be admittgcl to tire bar or perno}ittedlit.o

 g�  i « piiihictiiyse �as an attornfey or &#39;co&#39;unselor-in anyor
R,  A the Courts ofvthe United States, slral1,_Efirst.t-akie,»
 sincl subscribe an o"athgsubstantially the;sa,m.ef.
  and almost in the very&#39;,1a»n-gimtge of the .,oat~hs
�  A prescribed.,to_be__tak.en by o�icersl a.nd>v?ote:r._s;

~sa�id  o,§C;,o_«nstitutio;ni »- The,

� priv�iiile,g,e,s:�as�t9i"fize�11S?,;b1i_t- their pirvorpeirtyg ,

/

3 of February, .186-5., (.1 I - , r
 am, therefore, clearly/o&#39;f, opinion, not only
ithatsaid two legislative ~acts are to be pre� &#39; A�
s�umed, observed and enfo&#39;rced as constitu��

-� , V , y _ _ _ V V V ilengsth of tliis/coim.t,nun,icat.ion.
,  by our mic actsof Novmujer 16, l18b13,land_,i/j.,� �

February &#39;25_,~186.-5, shovvitrg con�c1usi�ve1yi.that5 i &#39;
none of these provisions or acts of »�clem*encyf?

m~..~ . V

are i.inten�ded to�-restore the subject thereof to,
political rights and iprivile es- The party . ,_
claiming the bene�t of the tie ms of surrender,
proclamations of amnesty or executive,pard"on,
necessvarily?� concedes thereby �the guilt, by
«reasonicf Which, under the law, his rights and
privi�leg�e.s asoa citizens are forfeit&#39;ed,_.a,nd his ,

;res_toration . therefore is only to the extent of;
the legal e��ec,t of said acts of cl.eme.n>cy.

These congressional acts above referredlto,
sareisubject to all the objections that team he
argued against either ,of our said 1égislfative_i
acts. �If t.l1e_ latter are expost fdcto, then. also ,

i , are the former, which, however, I, submit, for
the ,reaso,ns,beforengiven, are not expostfacto.
Congress in �its acts, as well as our Legisla-
ture, is bound to observe and actwfithin the IL
scope of the Constitution; is composed�of~se,lect,
men, and etnbracing largely the&#39;b,est legal:
talentuand learning of the nation, and I shall�
presume much, lightly to assume or dccideb -
that V its acts are unconstitutional; and the
same istrue as tothe acts of, our Legislature.

The effect andobjects of all these acts� and
provisio,riS,i legiislative and crongressional,i pre-«V
scribing oaths tobe taken by votérs,o�ice_jrS, ,
&c.,.is&#39; to ascertain who are c�izens and who are
enemies of the �State and of the United -States.
The sameperson _ca_nnot, at the same time, be
an enemy of the State or the United iStates, � V
and a citizen� oif the,sa�me,.e�_ntit.1ed to partici-
pate in Inaliing and executing Vtl1e;law;s�tIher_e-2
of. The ri�gh�t*to establisli governlnent carries
with it,tliej�rigl1t to maititisitn and preiserveitiic a
same;  if�;  t_i�1�~i$f,,i3*¥:�,i�7913he3.�
the, enemies of the State and n,atl.iox1.a�/re knowh _
to be all around us� and in our midst, it is not  :
competent. toadopt some means to ziscertain �,
_.who are citizens and who are enemtkis, thleh;
indeed, is government. impotent��a f,&#39;.arc,e_and,
a failure. All good "citizens will/desire to

submit. to any test that may 19s,lneees&#39;sary for
the protection and preservation of the govegr-n~ =
Inent. l - er _ -

But we are �asked: �If the voters oath,
prescribed by act of February. 1865, is consti-
tutional, Why», at the same. session, propose a
like provision, to be incorporated as an amend-I

Vfnent to the _7Cons&#39;ti�tution?� _ I. answer, � To�
silence the clamor of those Who, having failed
to destroy the vgovgernment by force of -arms,

i now_ seek other means to accomplish the �same
end; and to enfranchise those who have
aloalidoned their tre�a&#39;son.and performed ser-
vice in the army ,of_the United States.� .{�Pre-i� V
posing said vainendment is. no �reason or argu. \.
fnent,ag,ainst,,the constitutionality of said

tional;,«unitil, adjiidged and decided otherwise,
� \

.both constitu-tional,;.
by tl&#39;ie,iproper,Court, but that they are, in fact,

i  The importance of these yquestions,  the A
general interest felt in t.hem,�Where they have

l_ Veryrespectfulély, yours,»

l Aitomey General for the Stateof Wests, Va-

act V �

been suggested, must, be my apology for the

\ � &#39; ;, . I:- ., *as &#39;_ i -
.&#39; i , - V I I .-/ �> . ,5 , .. * . V � 3-&#39; 1.. . �.  I t» ,-,5 3 I , .� V, .iv .i ,n.i-�gr. L . , . . I , , &#39; ,7 3, .


