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RULES OF PRACTICE

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA.

In Effect January 31, 1920.

PRELI M I NARY�BiIIs of Exc.eptioms.

, 1. Office and Contents. It is the office of a bill� of exceptions to point out
errors committed by the court during the progress o-f the trial. The bill or
bills should contain. only a concise statement of the facts necessa.ry to present
the points intended to be relied on as grounds of error, or only so much of
the evidence as may app-ear necessary to present fairly the rulings of the court
to which exceptions are taken. No bill of exceptions should contain matter ir-
relevant or� unnecessary to the presentation of the question intended to be raised.

2. Points Must be Clearly Stated. It is the duty of the exceptor to see that
the points and objections on which he relies are correctly and clearly� stated, so
as to show plainly that no erroneous ruling was made to his prejudice, and he
should not leave that fact to appear merely by inference or conjecture.

3. Rulings on Em&#39;(len-ce or Instruction. An exception to the admission or re-
jection of evidence or to the granting, or refusal of instructions to the jury, should
state only so much of the evidence or facts proven as may be necessary to show
the relevancy or irrelevancy of such evidence or the pertinency or impertinency of
such instruction. The judge of the trial court should require all unnecessary matter
to be stricken out before signing a bill of exceptions. �

R U L E I.��Pe1:itLio-ns.

1. Must Assign Errors�-Not Argue the Case. A petition for an appeal or writ
of error may briefly state the cas.e .and must assign errors, naming the particular
decrees or judgments complained of and the date of their rendition, and in the
prayer of the petition it should be stated whether or not a. supersedeas is de-
sired; but the case is not to be argued in the petition. A separate note of argu-
ment, setting forth the points and authorities relied on, shall be submitted with
the petition, and will be considered by the court, but such note is not to be con-
sidered as a part of the petition or to be printed with it. A note of argument may
be filed in opposition to such petition. &#39; ,

,2. Oerttfiowte of Counsel. The petition must be accompanied by the certificate
of some attorney duly qualified to practice in this court that in his opinion» the
decree or judgment complained of ought to be reviewed.

3. Names of Parties to be Summoned. It is also recommended to counsel pre-
senting petitions, that they furnish to the clerk a memorandum of the names of
parties to be summoned to answer the appeal or writ of error.

4. Status of Question or �Quest/i.ons Oerttfted. �No question or questions shall
be certified under the provisions of section one of chapter one. hundred and
thirty-five of the Code, as amended by chapter sixty-nine of the Acts -of the
Legislature of 1915, until after decision thereof by the trial court, and such de-
cision shall be certified with the question or questions. _

5. Form of O&#39;erttfz�.oa.te for Oases Certified. The certificate of all questions
arising upon the su��iciency of summons, or return of servi-ce, or as to the
su�iciency of a pleading, certi�ed pursuant to section one of chapter one �hundred
and thirty-�ve of the Code, as amended by chapter sixty-nine of the Acts of the
�Legislature of 1915, shall. be in form or e�ect following:



In the Circuit Court of A County: A. B. v. C. D. In Assump-
sit, (D-ebt,&#39;etc., or In Equity, as the case may be). , � �
To the Supreme Court of Appeals of West Virginia:

The Circuit Court of said C&#39;ounty, of its own motion, (or on t.he joint appli-
cati-on of the parties to said suit, as the- fact may be) hereby certi�es. to the
said Supreme Court of Appeals, that on the summons (return thereon, o-r on
the declaration, plea, bill, answer, or other pleading, as the case- may be) of
the plainti� , (or the defendant , as the case
may be) the following points of law or fact, have been made: (Here set
forth by number the several grounds of any motion to quash, correct, amend,
strike out, exclude, or grounds of demurrer, etc., that may have been inter�
posed tosuch summons, return or pleading.)

A certi�ed copy of said summons, (return, or pleadings, as the case may be,
or so much thereof as may b-e necessary to present the point made against it),
and o-f the affidavits, documents, etc., filed in supp-ort thereof, (if any), on which
the judgment of your honors is desired, together with a copy of the court�s de-
cision upon such question or questions, is (or are) herewith presented.

Given under my hand this ������-�~���� day of 19�.
7

Judge of the Circuit Court.

RULE ll.e�Docke»tin»g and Process.

1. Notice to Oourt Below and Summons. When. an appeal or writ of error
has been awarded, it shall be the duty of the clerk tonotify the clerk of the

C court below of the fact of such allowance and of the penalty of the bond necessa.ry
to give effect t.o such appeal or writ of �error when such bo-nd is required, and the
�clerk of this court s-hall thereupon docket the case and issue process in accordance
with the order of the court, summoning all pa.rties other than the petitioner or

V petitioners.
2. Non--rest�-dent Parties. Whenever it is necessary that a non-resident party

should be summoned t.o answer an appeal or writ of error, or have notice for any
other purpose, order 0-fpub-lication may be had in the manner prescribed by law,
which order shall b-e published once a week for four. successive weeks in some
newspaper published at the seat of government.

RULE |||.��Printing the Record. &#39;

1. Dwlsmissal for Fa.4&#39;,lm&#39;e to Print. If the appellant or plaintiff in error, except
in cases of felony, s-hall fa.il to deposit with the clerk of this court within six
months after the case has been docketed herein, a sum su�icient to pay for print-
ing the transcript of the record, or shall fail to have the transcript of the rec-
ord printed and eighteen copie-s thereof filed in the clerk�s o-�ice within six months�
after the case has been docketed in this court, the appeal or writ of error shall be
dismissed. .

2. How Proewred. To procure such dismissal, the appellee or defendant in
error must serve upon the opposite party, within reasonable time, a written
notice that he will, o-n as day speci�ed, move the court to- dismiss. the case, and
set forth in such notice the grounds of the said motion. The motion may be
made on any day when the court is open whether in regular or special term.

3. Costs. But if, when the motion is made the record has been already printed
or the cost of such printing deposited with the clerk and no actual delay in the
hearing of the cause has re-sulte-d from the failure to print the record or make
such deposit within the six months allowed by law, the dismissal will be with-
out costs, otherwise costs will be awarded againt the pa.rty in default. �

4. Renewal. An appeal or writ of error dismissed in accordance with this rule
may be renewed upon presenting a new petition reciting the fact of the former
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petiti-on and allowance and dismissal and referring to the assignments of error
contained in the former petition, if the same be presented within one year from
the date of the decree or judgment appea.led from, and new process will be or-
dered and a new bond must be given.

R U LE |V.�-Argu me-nt Docket.

1. How Arranged. Sixty days before the �rst day o-f each regular term, or
of any special term at which an argument docket may be ordered, the clerk
shall prepare a list of the cases then ready and matured, and distribute the
printed lists to counsel of record in each case. �

2. DoVokeItz�.nxg of Gases Oertql�ed. At the time of preparing the docket of any
regular or of any special term, the clerk shall also make at docket of all cases
certi�ed for decision pursuant to section one, of ch.apter one hundred and thirty-
�ve of the Code, as amended by chapter sixty�nine of the Acts of the Legislature
of 1915, which s.ha.1l be given precedence over all other cases, and next aft.er cases
upon original jurisdiction be-gun in the Supreme Court of Appeals. -

3. Agreexment to Docket for Hearing. By written agreement of counsel and
consent of the Court, or, in vacation, of the president thereo-f, cases may be placed
upon the argument docket for any, regular or special term after the docket there-
for has been prepared and distributed. �

4. Oopy of Bond. , No case in which an appeal or supersedeas bond is required
shall be placed upon the argument docket until the clerk shall have received
duly attested copy of such bond. A _ �

5». Appellee Mary Ewpedalte H ewmlng. An appellee 0-r defendant in error desiring
to expedite the he-aring of his case may have the record printed at his 0-wn ex-
pense and the cost of such -printing will, when the case 1S decided be taxed
among the costs incurred by such app-ellee or defendant in error, providing the
appellant or plaintilf in error does not dismiss his appeal before hearing.

6. Felony Uaises. When a writ of error has been allowed in the case of a
party convicted of a_ felony, the clerk shall cause the record to be printed with
all convenient dispatch, and the case will be called for hearing at the next
regular term of court, wherever it may be held, without notice or consent being
required, p-rovided the record has been printed sixty days before the hea.ring.

7. Cases Uortai�ed. The record o-f cases certi�ed for decision pursuant to sec-
tion one of chapter one hundred and thirty-�ve of the Code, need not be printed,
unless by order of the court; and without further notice the cases will be called
for hearing at the next regular or special term for which they are do-cketed pur-
suant to section two hereof. &#39;

8. Po~stpovnement of Docket. The court will postpone, on its own motion, any
docket or portion thereof to a day or days later in the term than that o-r those
for which .it has been set for hearing, or to a later term, regular or special, when-
ever, in its opinion, the public interests require such action; and, in such ca.se, the
clerk will give notice of the postponement to the atto-rne-ys of record of all par-
ties interested.

R U L E V.�Briefs.

1. Time of Fmng. In any case on appeal or� writ of error, the counsel for
the appellant or plainti� in error at 1e-ast thirty days, and counsel for the ap-
pellee or defendant in error, at least ten days, before _a case is called for hearing.
shall file with the clerk o-f this Court not less than �fteen copies of a printed
brief, one of which copies shall upon request, be furnished to each of the counsel
engaged upon the opposite side.� Each brief shall show the name or names of the
persons on whose behalf it is �led. All reply and supplemental briefs shall be
�led at lea.st �ve da.ys before a case is called for hearing, and no brief shall be
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�led later unless by consent of counsel. It is also desired by the court that
counsel up-on each side will fu.rnish promptly to counsel on the opposing side
their respective briefs as soon as printed, but their doing so will not obviate
the requirement of this rule as to �ling copies in the o�ice of the clerk, and it is
recommended that the printed brief shall correspond in size of page with the
printed record, and bear the same docket number.

2. Form and Oonltents of Appellant�s Brief. The brief of appellant shall con-
tain a short and clear sta.tement disclosing:

First. The kind of action. or suit, and a closely condensed sta.tement, without
argument or quotation of evidence, of all facts necessary to determination of the
p-oints in controversy.

Second. What the issues were andhow raised.
Third. How the issues were decided and what the judgment or decree was.
Fourth. The errors relied upon for reversal.
Fifth. A concise statement, of so much of the record as fully presents every

error and exception. relied on, referring to the pages of the record. If the insuf-
�ciency 0-f the evidence to susta.in the verdict or �nding, in. fact or law, is as-
signed, the statement shall contain a condensed recital of the evidence in nar-
rative form so as to present the substance clearly and concisely. The statement
will be taken to be accurate and su�icient for a full understanding of the ques-
tions presented for decision, unless the opposite party in his brief shall make the
necessary corrections or additions.

Following this statement, the b_rief shall conta.in, under a separate heading
of each error relied on, se-parately numbered propositions or points, stated con-
cisely, and without argument or elaboration, together wit.h the authorities relied
on in support of them; and in citing cases, the names of the parties must be giv-
en, with the book a.nd page where reported. No- alleged error or point, not con-
tained in this statement of po-ints., shall be raised afterwards, either by reply
brief, or in oral or printed argument, or o-n petition for&#39;rehea.ring, but the court,
at its option, may notice a plain error not assigned or speci�ed.

3. Form and Oontents of Appel-lee�s Brief. The brief of appellee on the as-
signment of errors shall po-int out any omissions or inaccuracies in. -appellant�s
statement of the record, and shall contain a. short and clear statement of the
p:ro-positions by which counsel seek to meet the alleged errors and sustain the

�judgment or decree, or by which such errors are obviated. Following this state-
, ment, the brief shall contain the points and authorities relied on in. like ma.nner
as required in the appellant�s brief. The brief of appellee on cross�e-rrors shall be
prepared in the manner required in the case of appellant�s brief. The brief of
appellant, in answer to the cross-assignment of errors, shall b-e prepared in the
manner required of ap-pellee-s in answer to the assignment of errors. Rep-ly briefs
shall be prepared in like manner to answer briefs.

4. Argument. The briefs of any party may be followed by an argument in
support o-f such briefs. which shall be distinct therefrom, but shall be bound
with the same. The argument shall be con�ned to discussion and ela.b=oration
of the points contained in the briefs. The names o-f counsel shall be a�ixed to
all briefs �led by them. ,

5- No/n-00-mpliam.ee��E�ffec*t of. The court on its own motion may refuse to
allow submission of any case, until the b-riefs of the party demanding it, comply-
ing with this rule in respect to form and contents, shall have been �led, and may
also strike out on submission, briefs not complying therewith.

6. Oownltrol of Owse. Either party whose brief has been �led in compliance with
the rule may insist upon a he-aring when the case is regularly called although
no brief shall have been �led by the opposite party, and when one party has
complied with the rule and the other has not, the part.y complying with the
rule may have the case either submitted or continued at his option. If one of
the parties omits t.o �le such brief at or before the hearing, he cannot be heard,
but the case may be submitted or heard ex parte upon the argument of one coun-
sel only fo-r the party by whom the brief has been duly �led. �
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7. Continuance for Non-,C�omplia.nce��No Briefs After Submission. If no printed
brief has been �led by eit.her party within the time prescribed by this rule, the
case will be continued when called, unless bo-th parties are present in. court,
by counsel, with their respective briefs, and consent to submit the case with or
without oral argument, or �le an agreement in writing to submit, but in no case .
can briefs be �led after the case is submitted.

8. Submission in Absence of Counsel. It is no-t always necessary for counsel
to appear in court in person in order to have a case submitted for judgment by
the court; when the party desiring the submission of a case has �led his brief in.
compliance with the rule, he may by written request addressed to the court or to
the clerk have his case submitted when called. �

9. Cases Certified;-��Motionis to Dismiss, etc.��H ow Submitltied. All cases cer-
ti�ed for decision pursuant to the last paragraph of section one o-f chapter one
hundred and thirty-�ve- of the Code, as amended by chapter sixty-nine of the
Acts of the Legislature of 1915, shall be submitted on typewritten. or printed
briefs, or arguments, �led in the clerk�s o-�ice at least �ve days before the case is
set for hearing, and on oral argument, if desired by counsel or required by the
Court. And this rule as to briefs and oral arguments shall apply to all motions
to dismiss, af�rm, modify or reverse, made pursuant to section twenty-six of
said chapter one hundred and thirty-�ve of the Code, as amended by said chapter
sixty-nine of the Acts of the Legislature of 1915.

RULE V|.�Ca.||in»g the Docket.

1. When Commenced. On the second day of each regular term the court will
commence to call the cases then ready for hearing in the order in which they
stand upon the printed list, and will proceed fro-m day to day in the same order
until all of the cases have been called. 1

2. How Many Cases to be Called. Not more than ten cases shall be considered
liable to be called on any one day, including the one, if any, that may be under
argument. No case shall be taken up out of the order of the docket except when
briefs have been �led on both sides and the parties consent to submit the case
without oral argument. &#39;

3. Set for Hearing. No case shall be set for hearing on any other day than
those assigned to the circuit from which the ca.se comes unless it be such as from
its peculiar character or the mandate of the law may be regarded as a privileged
case. . .

4. Exceptional Cases. Cases of general public interest or of peculiar hardship
may be heard at a special term according to the provisions of section 13 of chap-
ter 156, Acts of 1882, under such conditions and regulations as may be consented
to by the parties or as the court may prescribe.

5. Agreement of Oounsel. All agreements of counsel in regard to any case or
matter pending in court shall be reduced to writing, signed by counsel and deliv-
ered to the clerk. ,

6. Re-argument. Whenever the court desires further argument in any case
which has been argued and submitted, it will �x a day therefor, a.nd cause notice
of the time and place, as well as of the subject or branch of the ca.se, o-n which
argument is desired to be given to counsel. -

R U LE VI I.--Cesrtiorari.

1. How Obtained. N-o certiorari for diminution of the record shall be awarded
unless a motion therefor shall be made in writing, stating the facts: on which the
motion is founded, and all motions for such certiomri should be made at the
earliest period possible after the diminution is discovered, either in regular or
special term. i

2. When to be Printed. If the necessity for such certiorari is caused by the
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failure of the appellant or plaintiif in error to have enough of the record brought
up to »present fairly both sides of all errors complained of by him, it shall be his
duty to have the additional record p-rinted, or in default thereof, his appeal or writ
of error may be dismissed; otherwise such additiona.l record shall be printed
at the expense of the party asking for the certioraril, but when, in either case,
the additional record brought up does no-t exceed ten pages of manuscript, it need
not be printed unless so ordered� by the court.

RULE. VIII.-�Motions anmd Affida.vits..

1. Must be in Writing. All motions, except motions of course, made to the
court, shall be reduced to writing and. shall contain a brief statement of the.
�facts and objects of the motion. A motion to dismiss, a�irm, modify or reverse,
made pursuant to section 26 of chapter one hundred and thirty-�ve of the Code,
as amended by chapter sixty-nine of the Acts of the Legislature of 1915, shall
statevthe points on which it is base-d, and notice thereof stating such grounds
shall b-e served. on the opposite party or parties and returned to the clerk&#39;s o�ice
at least thirty days before the day to which the notice is returnable.

2. Notice to be Gbixven-. No ai�davit slmll be read in support of or in opposition
to any motion. hereafter made t-o the court unless reasonable notice be given to the
opposite pa.rty or his attorney of the time and place of taking the same, or good
cause be shown why such notice has not been given and every motion, which is
not a motion of course-, shall. be supported by a�idavit.

RU LE lX.��-Oral Argument.

1. How Many May be Heard. Only two counsel shall» be heard on each side
in the argument of -any case unless by special leave of court, and the counsel
for the appellant or the plaintiif in error shall be entitled to open and conclude the
argument.

2. Time Allowed. Forty-�ve minutes only shall be allowed to the appellant or
plaintiff in error for the opening .and conclusion, and thirty minutes to the ap-
pellee or defendant in error for his reply, but by special leave of the court

Vgranted before the argument begins, a longer time may be allowed to each side.
The time allowed may be apportioned between the counsel on the same side at
their &#39;discretion. But in all case-s a fair opening of the case shall be made �by
the party entitled to the opening and concluding arguments.

3. Who to be Deemed Oounsel. The attorneys. of the respective partie-s in the
court below shall be deemed to be the attorneys �of the same parties in this court
until others have been retained and have noti�ed the clerk of this court of that
fact. A W »

� 4. Record. In no case is it proper or necessary to consume the time allowed
for argument by reading the record to the court, but counsel may refer thereto
and state what they consider as proven- by any exhibit or deposition on which
they rely. �
� 5. C�o*mmrz?s&#39;se3o*n,er�.s~ Report. No oral argumenthwill be permitted upon exceptions
to a comm-issioner�s report except upon pure questions of law and without refer-
ence to details o-f evidence. ~

RULE X.���~Cross Assignment of Error.

v 1. When to be O&#39;ovns41dere�d. In any appeal or writ of error, if error is per-
-ceived against the appellee or defendant in. error,� the court will consider the
whole record as being be-fore it, and will reverse the p-ro-ceedings, either in whole
or in part, and in the same manner as it would were the appellee or defendant
in. error to assign errors and bring the case before the court, unless such error be
waived by the party prejudiced thereby, which waiver shall be considered as a
release of all error committed against him. It is. however, advisable for the ap-



7

pellee or defendant in error, if he is of opinion that there is error in the record
to his prejudice, to call attention. to the same by a formal counter-assignment of

error, �led at the hearing of the case, or by pointing out and complaining o-f the
same in his brief. . ,

RULE Xl.��Aba.ndone�d Cases».

1. When to be Dismissed. When a case has been called for argument at four
successive regular terms, and upon the call at the fourth term neither party is
prepared to argue the same, the case shall be considered as abandoned and shall
be dismissed a.t the costs of the appellant or plainti�f in error unless su�icient
cause be shown for further continuance.

2. Reimst-atement. No app-eal or writ of error which: shall have been dismissed
for abated by the court, shall be reinstated or revived after the close of the next
regular term after such dis-mission or abatement.

RULE Xl|.�Rehearin;g..
1. How Obtarin-ed. All petitions for rehearing must be �led not later than

thirty days from the date of the decision complained of therein, and no petition
for a rehearing will be entertained by the co-urt in any case unless the reasons
therefor a.re printed and �led with the petition. No oral arguments will be per-
mitted upon any application for a rehearing. When a rehearing is allowed, the
court may �x the time for re-argument and re-submission, notice of Which� shall be
given by the clerk to the attorneys of record, but, in case it fails. to �x such time
the clerk shall enter the case upon the docket as if it had never been heard.

RULE XIl|.�ln»dex to Records.

1. Must be Indemed. In making transcripts of records for appeal and writs of
error, the clerks of any court making such transcript, shall annex thereto, a com-
plete index, giving pages of the record o-n which its chief component parts are to
be found, including the pages where the deposition of each witness appears in such
record. I

RU LE IV.��0fficers of. Co-u rt.

1. Accounts. The o�icers attending this court and receiving an allowance per
dqlem therefor, shall, at the end of each term, furnish an account of the number
of days so employed, verifying their accounts by a�idavit, and orders of allow-
ance will then be made by the court and certi�ed to the Auditor of State, bu.t such
accounts will not be considered or allowed before the close of the term. �

RULE XV.�Repor&#39;l:s.

1. Arguments �to be Omitted. In publishing the opinions of this court, the
reporter shall not publish the arguments of counsel, but he shall report the names
of counsel on each side, and when the counsel on. the side adverse to the decision
of the co-urt shall furnish to him the points and authorities relied on., clearly and
brie�y stated, he may publish in the report such points and authorities; but in no
case shall such points and authorities occupy more than one page of. the printed
report unless express authority therefor be give-n by the co-urt.

RULE XVl.��Origin»a.l Pa.pi»ers».
1. Not to be Withdrwuvn. No transcript of record, petition or other original

paper or opinion of the court, shall be withdrawn from the custody of the clerk
of this court unless upon motion made in co-urt for this purpose and upon order
of court permitting such withdrawal, except as provided in section 19, chapter 157,
Acts of 1882. A
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