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SPECIAL MESSAGE OF GOVERNOR HATFIELD.

To the Members of the Senate and the House of Delegates:

GeNTLEMEN: In keeping with the promise made in my biennial
message, 1 am presenting for your consideration a special message
dealing with the Virginia debt case, and with it I am submitting to
you the report of the Virginia Debt Commission for West Virginia,
raised under Conference Committee’s Substitute for House Substitute -
for Senate Joint Resolution No. 5, adopted February 21, 1913, by the
legislature, which authorized the appointment by the governor of a
commission, composed of eleven members, to be known as the Virginia
Debt Commission for West Virginia. '

I appointed upon that commission the following gentlemen : Hon-
orables John W. Mason, William D. Ord, W. E. Wells, Joseph Miller,
John M. Hamilton, R. J. A. Boreman, Henry Zilliken, J. A. Lenhart,
W. T. Ice, Jr., Joseph H. Chilton and U. G. Young. The commission
organized June 10, 1913, by electing Judge John W. Mason, of Fair-
mont, as chairman, and John T. Harris, of Parkersburg, as secretary.
The West Virginia commission, by appointment, met the Virginia
commission in the city of Washington, July 25th, 1913, for the pur-
pose of discussing ways and means of bringing to a final settlement
the Virginia debt, in keeping with the suggestion made by Mr. Jus-
tice Holmes in his decision of March 6th, 1911.

Serious consideration has been given by public men of our state in
the past, looking towards a settlement of the Virginia debt, in keeping
with the provisions of the constitution of 1862, for the purpose of
determining what part of the debt, if any, West Virginia was equitably
and justly entitled to assume. At the opening of the joint meeting of
the two commissions in Washington, the West Virginia commission
was informed by the spokesman of the Virginia commission, Honor-
able Randolph Harrison, through and by a resolution which had been
previously prepared and adopted by the Virginia commission, that as
the supreme court had fixed the principal of the debt that West Vir-
ginia was to pay, viz: $7,182,507.46, that the only question remaining
open for discussion was the amount of the interest to be borne by
West Virginia. ~ ;

A rejoinder to this resolution, issued by the West Virginia com-
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mission, stated frankly that it was not its understanding of the
decision rendered by the supreme court on March 6th, 1911, that it
justified such a conclusion, and the West Virginia commission at-
tempted to point out this fact to the Virginia commission, but without
avail. The two commissions adjourned by agreement to meet again in
the city of Washington on August 12th, 1913, and a continuation to a
later date was asked for by the West Virginia commission, the reason
being assigned that the position taken by the Virginia commission,—
viz: that there remained nothing for consideration other than the
question of interest—made it necessary for the West Virginia com-
mission to investigate thoroughly and fully the equity of the subject
matter contained in Virginia’s resolution submitted to the West Vir-
ginia commission.

This request upon the part of the West Virginia commission. for
a postponement of the joint meeting from August 12th to some other
date in the future was justified for the reason that neither the state
administration which had taken charge on March 4th, nor the members
of the commission raised by the resolution passed by the legislature,
were familiar with the past litigation of the Virginia debt controversy,
and further to enable the members of the West Virginia commission,
as well as the administration, to inform themselves so that these ques-
tions, so vitally involving West Virginia, could be discussed intelli-
gently. Tt seems to me that it was eminently proper for the West
Virginia commission to ask the Virginia commission for this consid-
eration.

On August 3rd, 1913, I arranged with Honorablé R. L. Gregory, an
attorney, of Parkersburg, to abstract the acts of the Virginia legisla-
tures, bearing upon any debt by Virginia, beginning with the founda-
tion of the state and coming down to the present time. Between the
12th and 15th of August, I employed Honorable E. A. Dover, chief
accountant for the state, to make a search of the old records in the
Virginia debt litigation, and to determine whether or not there had
been any assets taken into consideration. This was in keeping with
that paragraph of Mr. Justice Holmes’ decision rendered March 6th,
1911, wherein he said that “there seem to be no stocks or bonds on
hand of value” T received Mr. Dover’s report—following my in-
structions given him—to the effect that there had been no credit con-
siderations of the properties that had been developed from the moneys
invested for internal improvements and which had been borrowed for
this purpose in the name of the whole state. This investigation,
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coupled with that paragraph of the decision of Mr. Justice Holmes
heretofore referred to, which I quote in full at this point:

“It was argued, to be sure, that the debt of Virginia was
incurred for local improvements and that in such a case, even
apart from the ordinance, it should be divided according to the
territory in which the money was expended. We see no suffi-
cient reason for the application of such a principle to this
case. In form the aid was an investment. It generally took
the shape of a subscription for stock in a corporation. To
make the investment a safe one the precaution was taken to
require as a condition precedent that two or three-fifths of the
stock should have been subscribed for by solvent persons fully
able to pay, and that one-fourth of the subscriptions should
have been paid up into the hands of the treasurer. From this
point of view the venture was on behalf of the whole state.
The parties interested in the investment were the same, wher-
ever the sphere of corporate action might be. The whole state
would have got the gain and the whole state must bear the loss,
as it does not appear that there are any stocks of value on
hand,”

together with Mr. Gregory’s investigation and abstraction of all acts
of Virginia dealing with any debt incurred and the disposition of the
assets growing out of these investments, resulted in an investigation
of the auditors’ and other reports by Mr. Dover and his associates,
which developed, in the limited time given by the supreme court,
assets to the amount of $20,810,357.98. The court, on the 13th day
of October, 1913, declined without prejudice the motion made by the ,
Virginia commission to speed the cause. This step was taken by the
Virginia commission in the interest of granting to the West Virginia
commission the request made for a postponement to some date in the
future, so that the West Virginia authorities might properly inform
themselves, looking towards the submission of a proposition which it
was hoped would terminate further litigation in this matter. The su-
preme court gave West Virginia until April 13th, 1914—a very lim-
ited time—-to investigate a period of transactions extending over nine-
ty years. This enabled the West Virginia commission to proceed in an
investigation in keeping with its suggestion to the Virginia commis-
sion when it asked for a postponement of further joint meetings to a
future date for this purpose, which it did, and on March 4th, 1914, in
keeping with the previous arrangement made with the Virginia com-
" mission, a joint meeting was held in the city of Washington. At
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that time a preamble and resolution was submitted to the Virginia
commission as to the discovery of credits to the amount of $20,810,-
357.98 that had been made by the West Virginia commission, through
its accountants, in the short period of time that was allotted to fraverse
the records. It was pointed out in this resolution that 2314 per cent
of this amount, together with the sum of $225,078.06 would result in
a reduction of the principal of the amount found by the supreme court
in the opinion wherein the court expressly said that no assets had been
taken into consideration. This 2314 per cent. of $20,810,357.98
applied to the findings as to the principal that West Virginia was
liable for, viz: $7,842,507.46, would leave a balance of $2,327,195.28.
This amount the West Virginia commission, as a compromise adjust-
ment, offered to recommend for favorable consideration to the governor
and to the legislature in full settlement of West Virginia’s part of the
Virginia debt liability.

The Virginia commission refused to give any consideration what-
ever to the tender made, and adjourned without further negotiations
with the West Virginia commission. The Virginia commission re-
fused to discuss the subject matter contained in West Virginia’s
preamble and resolution, whcreupon the counsel for West Virginia
gave notice to the Virginia representatives that they would submit
a motion to the supreme court on March 23rd, for leave to file a sup-
plemental answer on or before April 13th, the date set by the court to
take up the Virginia debt case, in keeping with Chief Justice White’s
opinion handed down November 10th. 1913.

The supplemental answer alleged, in brief, that the very debt—to
the payment of which West Virginia was asked to contribute—had
been created in the purchase of bank stocks, railroad securities and
stocks in navigation and other transportation companies, and that, if,
as had been held by the supreme court, West Virginia was compelled
to pay 23814 per cent of this debt, she was entitled to receive 2314 per
cent of the value of the stocks and securities purchased with the pro-
ceeds of the bonds creating the debt.

The motions of West Virginia for leave to file the answer and of
Virginia that the cause be proceeded with to final decree were argued
together before the court on the 13th day of Apml, 1914. West
Virginia was represented by Attorney General A. A. Lilly, and his
associate counsel, Charles E. Hogg, V. B. Archer and John H. Holt.
On the 8th day of June, 1914, the court entered a decree filing West
Virginia’s supplemental answer, and referring the cause once again
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to the Honorable Charles E. Littlefield, Special Master, with di-
Tection to hear any evidence that might be offered by either state upon
the subject.

During the month of July, 1914, the Master, after a conference in
New York city with representatives of both states, fixed the 17th day
of August, 1914, as the time, and the city of Richmond, Virginia, as
the place, when and where he would begin his sittings in the execution
of the decree of reference; and immediately, by and with the advice
and consent of our hoard of public works, T employed Mr. C. W.
Hillman, an expert accountant of wide reputation, with direction to
go to Richmond with his assistants for the purpose of examining the
archives, records and official documents of the state of Virginia relat-
ing to her public debt, and covering the period from 1823 down to the
present time, and with further direction to digest and tabulate the
same, and prepare schedules thereof under the advice of counsel, in
proper form to be introduced as evidence upon the hearing, and this
he did. . :

The hearings began at the time and place fixed, and continued for
many weeks. The state of West Virginia offered testimony tending to
show the ownership of Virginia on the first day of January, 1861, of
many millions of stocks and other securities, and the value thereof as
of that date. Virginia, upon the other hand, admitted the ownership
of the stocks, but contended that they should be valued as of June
920th, 1863, and offered evidence to show that upon that date, in conse-
quence of the ravages of the civil war, the value of many of these
stocks had been entirely destroyed, while that of others had been great-
ly depreciated, and that West Virginia’s equity, in consequence, was
of little value. Virginia’s theory was based upon the fact that West
Virginia did not become a state until June 20th, 1863; but West Vir-
ginia replied that the debts had been fixed against her as of January
1st, 1861, and that her credits should be given as of the same date.

The hearings before the Master lasted until the 21st day of October,
1914, and, after they had been completed, the cause was argued before
the Master in the city of New York on the 12th day of December,
1914, by the Honorable A. A. Lilly, attorney general of West Virginia,
and his associate counsel, Charles B. Hogg, of Pt. Pleasant, and
John H. Holt, of Huntington, West Virginia, and on the 22nd day of
January, 1915, the Master made and filed his report, wherein he
ascertained : -

First—That the assets or investments held by the commonwealth
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of Virginia January 1st, 1861, were not submitted to him or considered
by him in the former hearing for the purpose of determining their
value and applying the value as a set-off to reduce the gross debt of
the commonwealth of Virginia January 1st, 1861.

Second—That under West Virginia’s agreement, as evidenced by
the provisions of article 8, section 8, constitution of West Virginia “an
equitable proportion of the public debt of the commonwealth of Vir-
ginia, prior to the first day of January, in the year one thousand
eight hundred and sixty-one, shall be assumed by this state” required
Virginia to apply the assets or investments on hand January 1st, 1861,
at their fair value on January 1st, 1861, toward the liquidation of the
debt January 1st, 1861, so that West Virginia could know when the
assets were so applied the amount of the real debt remaining to which
West Virginia would be obliged to contribute.

Third—That the liability of West Virginia for interest on her part
of the net debt begins January 1st, 1861, and runs at the rate provided
for in the bonds that evidence the debt. .

Fourth-—That he does not have “power under this reference to
determine the balance, if any, that may be due from West Virginia
# % % % % % % % % a¢ interest can only acerne on that ‘proportion’
which is ultimately found to be the balance due from West Virginia
to Virginia, there is no sum upon which interest can he computed, and
T therefore make in this case no computation of interest.”

Pifth—That the value of assets owned and held by the common-
wealth of Virginia January 1st, 1861, was $14,511,945.74 and if 2334
per cent of $14,511,945.74, or $3,410,307.25, is to be credited to West
Virginia in reduction of her liability upon her proportion of the
“public debt,” then there should be deducted from $3,410,307.25 the
sum of $541,467.76 representing money and stocks received by West
Virginia from the restored government of Virginia, leaving a net
credit to West Virginia of $2.868,830.49.

Applying the findings of Master Littlefield to the amount of the
gross debt apportioned to West Virginia by the supreme court of the
United States under opinion dated March 6th, 1911, and calculating
interest from January 1st, 1861, to the date the original bonds were
redeemable and treating bonds redeemable at the pleasure of the
general assembly as bearing interest until finally paid, is the method
of computing interest according to the terms of bonds as contended
for by Virginia. About one-half of the interest is on bonds redeem-
able at the pleasure of the general assembly.
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The result is as follows:

Amount of principal of the gross debt of Virginia

January 1st, 1861, apportioned to West Virginia by

the supreme court of the United States under opin-

ion dated March 6th, 1911 ................... $ 7,182,507.46
Tess amount of assets of Virginia January 1st, 1861,

apportioned to West Virginia by Special Master

Littlefield in report dated January R1st, 1915... 3,410,307.25

Neot amonnt. .- e $ 3,772,200.21

Plus interest calctlated to October 1st, 1914, according
to terms of original bonds, by the method con-
tended for by Virginia ...................... 7,440,236.-L+

Total amonnt ... .. ... ..0. o .. $11,212,436.65

Plus amount of cash and value of assets received by

« West Virginia from the restored government of

Virginia, as found by Master Littlefield in report
dated January 21st, 1915 ........... ... ...t 541,467.76

Grand total, apportioned to West Virginia.,$11,753,904.41

Even if West Virginia is liable for interest according to the terms
of bonds it seems to me a certainty that a bond issued prior to 1861
and payable at the pleasure of the general assembly of Virginia would
not bear interest against West Virginia when West Virginia had no
“pleasure of retiring the bonds,” or that a bond payable at a fixed date
would not bear interest against West Virginia. All the bonds being
under the absolute control of Virginia, and West Virginia having no
means of knowing whether she owed “nothing” or “millions,” West
Virginia could not pay an unknown amount and stop the interest.

Under the former hearing of the case the amount

apportioned to West Virginia by the supreme court

of the United States under opinion dated March
Gth, U841 was .. .. .o oo oo $ 7,182,507.46

The amount of interest was left open to be determined.

Calculating interest by the same method as used

above in the present finding the interest would
aggregate ..... - . - 14,174,425.64

Taal $21,356,933.10
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Plus amount received by West Virginia from Virginia,
or the restored government of Virginia, as found
by Master in former hearing in report dated
Mareh 15th 100106 . = - = = 671,599.46

Grand total apportioned to West Virginia . .$22,028,532.56

From the foregoing statement of facts it is readily seen that under
the present finding of the Master, reducing the gross debt by applying
the assets as an off-set and calculating interest by the same method in
hoth instances the amount dve from West Virginia' has been reduced
from $22,028,532.56 to $11,753,004.41, or $10,274,628.15.

Does not this one comparison prove conclusively that the claims of
Virginia as to the amount due from West Virginia have been unfair
and inaccurate, and West Virginia has been unable, at all times, to
make settlement, the amount due, if any, being indefinite and un-
known ? s

Under the present reasoning of the Master as to West Virginia’s
liability for interest the only way for West Virginia to have stopped
interest would have been to pay to Virginia a lump sum and then
bring suit to determine if she owed anything and to recover the ex-
cessive amount paid. If Virginia had stated the account fairly by
asking West Virginia to pay her proportion of the net debt January
1st, 1861, instead of asking payment of an excessive proportion of the
gross debt and not mentioning or crediting West Virginia with assets
which had a par value in excess of the gross debt but for the lapse of
time an actual value could be proven, almost if not equal to the gross
debt, then it would be equity for West Virginia to pay interest if she
refused to pay the actual amount due from her.

We feel confident that it can be shown to the supreme court of the
United States that West Virginia has not received in the Master’s
present findings full credit for the value of the assets January 1st,
1861, and that interest can not in equity be charged against West
Virginia until the actual amount due is determined.

The view of West Virginia upon the subject of interest is that she
is not responsible therefor, for the following reasons:

1. Because a sovereign state is not chargeable with interest in the
absence of an express promise to pay the same.

2. Because interest is not chargeable upon unliquidated or un-
ascertained amounts.

3. Because Virginia, in addition to all the stocks and other securi-
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ties hereinbefore described, and by the Master’s report now appor-
tioned for the first time between the two states, succeeded to practic-
ally all the public buildings that had been constructed and equipped
prior to the separation of the two states.

4. Because, although West Virginia has been given her credits as
of the first day of January, 1861, Virginia has been enjoing the usu-
fruct thereof during the whole period from then until now, or from
that date until the time when they were disposed of by Virginia with-
out the knowledge or consent of the state of West Virginia; and,

5. Because it has not been West Virginia’s fault that this con-
troversy has not been sooner settled.

The case will come on now finally to be heard before the supreme
court upon the report of the Master, and, while I deem the ascertain-
ment and allowance by the Master of the foregoing credits a great
victory for the state of West Virginia, yet there is much work still to
be done in connection with this litigation, and there should be
some person, commission or body vested with full power under the law
to properly carry it on, and sufficient funds should be appropriated for
that purpose.

The Master sustained the contentions made by West Virginia as to
the assets, as well as to the date of January 1st, 1861, for which West
Virginia should have credit for her proportionate part of the assets
developed out of the money borrowed in the name of the whole state.

The constitution of 1862 served the supreme court in fixing the
contract between Virginia and West Virginia, and the court deter-
mined the liability of West Virginia for any part of the debt of Vir-
ginia as of January 1st, 1861. The Master seems to have adopted this
date, following the same reasons. A statement of the assets on hand
January 1st, 1861, was prepared by C. W. Hillman, one of the most
widely and favorably known experts throughout the country, in con-
nection with Mr. Dover, our state accountant, and all of the audits
made of these different assets were approved by Virginia’s account-
ants and attorneys as being correct as to figures, and as to the facts
shown by the records. The total assets on hand as of January lst,
1861, that had been developed out of the principal borrowed in the
name of the whole state was $26,063,000.00. There was no reason
for any deterioration at that time, there being no war or other cause
for destruction or deterioration, as was the case from April 12th,
1861, to April 9th, 1865.

The Master’s finding has reduced the principal of the debt to
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$4,314,000.00, but West Virginia is entitled to a much larger credit

than this amount for the reason that the joint assets were worth par, -
at least, ag ig shown by the record as of January 1st, 1861, the date

fixed by the Master as to the time the value of these credits should

be taken. The suggestion has been made by the Master that West

Virginia’s equitable part of the debt is inseparable from the interest,

going upon the theory that, interest follows the principal as the shadow

follows the substance, but according to my understanding as a layman,

this rule has no application to a sovereign state. I do not think it is

a fair conclusion in this case for these reasons:

First—That Wesl Virginia has never been able to have her part of
this debt determined, notwithstanding effort after effort has been
made in the past by committees raised by the legislature to have West
Virginia’s part of the debt, if any, determined ; and,

Second—West Virginia’s constitution does not specifically agree to
pay interest.

Third—Virginia has always retained both money and assets and has
enjoyed the benefits which have accrued therefrom, amounting to
many millions of dollars in dividends, and many of these valuable
properties are still on hand at the present time, from which she is
receiving yvearly dividends.

It is not the case usually, as T understand, that an unliquidated
debt bears interest. This condition, so far as West Virginia is con-
cerned, is applicable to her interest in the Virginia debt. Not only
has West Virginia been refused a statement of her share of the assets,
as well as any part of the debt for which she is responsible, but it is a
fact that those who have represented the state of Virginia have at-
tempted in every conceivable way to conceal the facts which West
Virginia has sought to determine from 1871 up until a short period
before the suit was entered hy Virginia against West Virginia. The
existence of any credit whatsoever was denied by Virginia’s counsel
in their argument before the court, and the declaration was made by
them before the supreme court in resisting the filing of the supple-
mental answer by our state praying the court for hearing as to the
question of assets, that there were no assets of value on hand and that
the contentions of West Virginia’s representatives were childish and
without foundation in fact, and that it was an attempt upon our part
to shirk a responsibility that the founders of the state had assumed
in the adoption of its first constitution. '

This misrepresentation has been heralded throughout the land and
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we have been pointed out as a state that repudiated an equitable debt.
What must be said in justice about those who have attempted by sheer
deception and the denial of facts to cover up credits in the way of
assets, which Virginia should admit in equity and good conscience?
Tf West Virginia is entitled to assume an equitable part of the Vir-
ginia debt she is likewise entitled to an equitable part of the eredits
that grew out of the money that was borrowed for the purpose of
developing the assets jointly owned by the whole state. If West Vir-
ginia owes anything in equity and good conscience, her citizens want
to redeem any obligation assumed by the founders of the common-
wealth, but they will insist upon being given their just share of the
credits before they pay any part of the debt. It is just as much an
act of perfidy and dishonor to pay an unjust debt as it is to repudiate
an honest one, and T believe that when we are given the equity we
are entitled to receive, we will owe no part of the Virginia debt, and,
if any, indeed it will be infinitesimal as compared with the enormous
figures made by those who have been trading and trafficking in these
stocks, both in and out of the United States, and paying on the
market anywhere from two to ten cents on the one hundred. Tf West
Virginia must pay interest she must have 23145 per cent of the divi-
dends that acerned from these properties after 1861. She also is en-
titled to 2314 per cent of $4,500,000.00, which was paid by the whole
people in the investment of state buildings and state lands and other
necessary equipment for the development as well as the existence of
the commonwealth. '

Notwithstanding the fact ithat Virginia receives practically nothing
from this litigation (the entire heldings by Virginia being less than

. $249,000.00), T find to my surprise many of Virginia’s most leading

citizens under the impression that the state would get the larger part
of any judgment that might be found against West Virginia, and
when informed as to the real conditions, they seem astounded. Some
of our most distinguished citizens argue that we should look to the
federal government to assume any part of any liability that may be
fixed by our state. As to the practicability of such procedure, I am
uninformed. It is a fact, however, that the federal government has
not heretofore assumed obligations of states. If there are meritorious
reasons as to why this should be done in case of a final lability being

‘adjudged against West Virginia, to be sure this would be a most

happy conclusion for the state.
1 am further impressed that West Virginia, along with the DtllEI‘
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thirteen original states, is entitled to a consideration from the federal
government for the northwestern territory, and it is my opinion that if
a co-operation might be had between the states, that there is every
reason to conclude that the final results would be that West Virginia,
and the other states would realize a considerable sum of money which
is equitably due them from the federal government. But whatever
may develop in the future in these matters, we cannot mistake the fact
that West Virginia has a suit pending against her in the supreme
court brought by the mother state, not for the reason that she had a
claim against West Virginia of a material nature (covering very few,
if any, of the bonds), but out of the fact that she conspired with her
creditors and agreed to assume and pay certain parts of obligations
made by her after she had refunded and repudiated both principal and
interest on these obligations and with the understanding that she
would not be held responsible for one-third of her debt. This was
agreed to by the creditors of Virginia, with the understanding that
her name might be used to sue West Virginia, which was done. Hence
the litigation that is now pending; and whatever may occur in the
future it must be seen that West Virginia is properly protected
against this effort on the part of others to wrong her, as has been so
clearly demonstrated in the Master’s decision that the contentions
made by West Virginia, which Virginia’s representatives had denied
on all occasions, were proper as to assets being on hand of value.
West Virginia has for the past fifty years—in keeping with her consti-
tition of 1862—sought to secure a statement of the account, but in
every instance she was refused this consideration by the represent-
atives of Virginia, and historians of Virginia do not hesitate to state
the reason for not wishing to give West Virginia a statement of her
account. This is attributed to the fact that those who were in charge
of the state’s atfairs were interested in the “gobbling up,” bartering,
trading and giving away of the assets which have been developed out
of the money borrowed in the name of the whole state. The records
of Virginia reveal this regrettable fact. This being true, West Vir-
ginia and her citizens should not be made to suffer for the wrong-do-
ing of the officials of the mother state.

The Master has recognized January 1st, 1861, as the proper date for
the fixing of West Virginia’s credits, and it must be borne in mind
that the assets on hand at that time were unimpaired. Some of these
assets were paying dividends upon a basis of par value, and there will
be found rvecorded upon the public records of Virginia where these
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properties were bartered and traded away, and later the fact is revealed
that they were practically lost to the state altogether. But this was
in the ’seventies and ’eighties, long after the division of the state,
when West Virginia could in no way be held responsible for the
deterioration or depreciation or loss of these properties. It is revealed
that in every instance legislative enactment was passed authorizing
these transfers of state holdings by the board of public works, the
auditor’s report evidencing the fact by an entry of whatever money
‘was received by the sale of these properties, and notwithstanding all
the recorded acts, Virginia’s representatives deny the fact that there
were any assets on hand of value and that was the decision of the
supreme court upon the former hearing, and justly so, for the reason,
that the record as it then stood did not disclose the fact that there
were any assets on hand of value.

As the contentions made by West Virginia have been substantiated
by the Master as to assets being on hand of value, and these items not
having heretofore been given consideration in this litigation, T feel
that I can say without fear of contradiction that a great victory has
been won and that the door is now open so that West Virginia can
present her case to the supreme court with many advantages that were
not hers when she asked leave to file the supplemental answer. This
important case.is not near an end as yet, and it behooves West Vir-
ginia’s representatives to look well to the future interests of the
people in the defense of the state in this important litigation. T feel
that greater and more substantial victories will crown our efforts if
properly presented to the courts in the future, because our conten-
tions are based upon equity and fairness. I earnestly recommend that
some action be taken by the legislature dealing with this important
question and looking toward the fixing of responsibility and furnish-
ing sufficient funds to carry on West Virginia’s defense. If results
are to be obtained in any proposition where great principles or great
questions are involved, responsibility must be fixed. A divided re-
sponsibility means failure of purpose and is often the cause of neglect
in the devotion to duty that is necessary to acomplish the greatest
results.

It will be borme in mind that the present commission was only
created with the power and authority to negotiate and make recom-
mendations. It was not authorized to conduct this litigation in the
past, or given any authority so to do in the future, although its indi-
vidual members continually acted as an advisory board. They had no
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money with which to pay counsel and meet the expense of the litiga-
tion, and I was practically driven to take the matter into my own
hands and devote my contingent fund—so far as it would go—to that
purpose. I therefore recommend that the present commission be
relieved, and that a new one be substituted, consisting of fewer mem-
bers, authorized to do whatever may be necessary in the premises, and
that sufficient funds be appropriated for the purpose of meeting their
expenses, properly compensating them for their services, and to carry
on the litigation from this time to a successful and final conclusion,
as well as to cover the present deficit heretofore occasioned in the
necessary prosecution of West Virginia’s defense.

Twenty thousand dollars for the biennial period was appropriated
by the last legislature for the purpose of defraying the expenses and
certain contingencies of the Virginia Debt Commission. No ap-
propriation was made for defending West Virginia’s interest in this
cause, and of the twenty-five thousand dollars appropriated for 1912,
when I took charge as Governor on March 4th, 1913, $12,023.41
remained on hand. 1t was therefore necessary to secure funds to pay
accountants, attorneys and other expenses to prepare the defense of
West Virginia in this litigation. 1 therefore expended approximately
$25,800.00 out of my contingent fund for attorney, clerical and ac-
countant expenses. The total amount of money expended in the Vir-
ginia debt litigation by my administration is $38,728.41.

The West Virginia commission expended approximately $13,000.00
of the $20,000.00 appropriated. There is an outstanding indebted-
ness amounting to $18,500.00 for attorneys’ fees, which represents the
sum total of expenses incurred up to the present time. The larger
part of the attorneys fees paid up to this time have been paid out
of my contingent fund.

Honorable V. B. Archer was employed. at a salary of $5,000 per
year; Honorable Charles E. Hogg was continued at the salary of
$5,000 per year; the Honorable John H. Holt was employed, and for
his services up to the present time he has been paid $10,000.

Honorable R. L. Gregory was paid for his services $1,600. He
rendered valuable service, and much of hig time was spent in abstract-
ing the acts of the Virginia legislature which dealt with the Virginia
debt. These abstracts have proved invaluable in the case, and showed
the authorization of the sale of property, and after this work was
finished Mr. Gregory was almost constantly in assistance upon the
accounting work.
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The state tax commissioner’s fund should be reimbursed $2,700
for the expenses incurred in paying expenses of accountants from that
department for services rendered in the Virginia debt litigation.

1 transmit herewith a detailed report made to me by the present
commission, covering an account of its negotiations, as hereinbefore
outlined, with the Virginia commission, and giving what I deem to be
not only a clear, but an accurate and complete history of the Virginia
debt, constituting a valuable paper for the archives of West Virginia;
and, in transmitting it, T beg to say that its authors, one and all,
embracing not only the Honorable J ohn W. Mason, chairman of the
commission, and W. D. Ord, chairman of the sub-committee, but each
and every member thereof, deserve the thanks of the entire state for
the patriotic, intelligent and unselfish manner in which they have
performed their duties under your resolution and my appointment.

Great praise should be given to the honored chairman, the Honor-
able John W. Mason, who is well versed and whose experience dates
back to the beginning of our state. His support has been of great
service.

To the chairman of the sub-committee, the Honorable W. D. Ord,
is due great credit for his untiring efforts in this cause. The state
of West Virginia owes him a debt of gratitude for his devotion and for
the sacrifice made to promote the interests of West Virginia. To him
is due more credit than possibly any other man for the many points
which appealed to him from a business viewpoint in developing West
Virginia’s credits in such a clear manner, and which has given us
the great victory thus far obtained.

I likewise transmit herewith a copy of the Master’s report, remind-
ing you, however, that it is subject to the final action of the supreme
court of the United States.

It may be added that the benefits to be derived from the negotia-
tions of the present commission and from the establishment of West:
Virginia’s credits, as hereinbefore given, will not stop there, but wilk
result in much good in point of reputation to the state and her citizens..
It is a notorious fact that a great many people, not understanding the-
real situation, have looked upon us as repudiationists, unwilling to pay
our debts, and subject to the opprobrium that has been cast upon us:
by the misrepresentations of those whose interest it was to mis--
represent us. Not only the policy but the virtue of West Virginia’s
course has now been demonstrated; and, while the state should pay
her just debts, her citizens should remember that it is just as much a
perfidy and dishonor to pay an unjust debt as it is to repudiate an
honest one.
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Neither should T omit to say before concluding this message that
your attorney general, the Honorable A. A. Lilly, as well as his
associate counsel, Dr. Charles 1. Hogg, V. B. Archer and John H.
Holt, has each performed well his part. The attorney general has
been attentive and effective ; and, while Mr. Archer’s connection with
the case was only of short duration, still while he was so engaged he
was always strong and useful. Dr. Hogg made good his reputation
for industry and learning.

Much credit is due to the Honorable John H. Holt, whose great
ability was of invaluable assistance in this litigation in analyzing
and presenting in a concrete and lucid way the legal facts as to
West Virginia’s contentions. Judge Holt’s efforts are largely re-
sponsible for our state being enabled to receive those credits that in
equity and good conscience she is entitled to receive, which she has
heretofore been denied, and which Virginia has at all times declared,
through her representatives, did not exist. His efforts were indeed a
great stimulus to all who were anxiously waiting, watching and aiding
in any way possible, with the hope for better things, to the end that
we would accomplish for our people that which we felt they were
entitled fo receive. -

It likewise gives me pleasure to make favorable mention of the
Honorable Septimus Hall in this connection, for it was through him
that the history of some of these assets was uncovered and their exist-
ence and value disclosed.

Splendid service was rendered to the state by Honorable John T.
Harris, secretary of the commission, who assisted in much of the
important detail work at Richmond.

The most important part of this litigation is to come in the future
and the constitution makes your honorable body responsible in dealing
with this matter. T shall be glad to confer with your committees, or
any of those connected with the case will be glad to do likewise at any
time. Judge Mason can be had at any time by notifying him in
advance, as can Mr. Ord, chairman of the sub-committee, and T shall
look forward to your advice and direction in this matter in the future,
to the end that our state and its people may be best served.

Respectfully submitted,
HenrY D. HATFIELD,
Governor.
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REPORT OF THE DEBT COMMISSION.

 To His Excellency,
‘How. Hexry D. HatrieLp, Governor,
Charleston, West Virginia.
In the case of the Commonwealth of Virginia vs. The State of

West Virginia, reported in 220 U. S. Reports, page 1, the Supreme
Court of the United States, on the 6th day of March, 1911, through
Mr. Justice Holmes delivered the following opinion :

“This is a bill brought by the Commonwealth of Virginia
to have the State of West Virginia’s proportion of the pub-
lic debt of Virginia as it stood before 1861 ascertained and
satisfied. The bill was set forth when the case was before
this Court on demurrer. 206 U. S. 290. Nothing turns

~on the form or contents of it. The object has been stated.
The bill alleges the existence of a debt contracted between
1820 and 1861 in connection with internal improvements
intended to develop the whole State, but with especial
view to West Virginia, and carried through by the votes of
the representatives of the West Virginia counties. It then
sets forth the proceedings for the formation of a separate
State and the material provisions of the ordinance adopted
for that purpose at Wheeling on August 20, 1861, the pas-
sage of an act of Congress for the admission of the new
State under a constitution that had been adopted, and the ad-
mission of West Virginia into the Union, all of which we
shall show more fully a little further on. Then follows an
averment of the transfer in 1863 to West Virginia of the
property within her boundaries belonging to West Virginia,
1o be accounted for in the settlement thereafter to be made
with the last named State. As West Virginia gets the ben-
efit of this property, without an accounting, on the princi-
ples of this decision, it needs not to be mentioned in more
detail. A further appropriation to West Virginia is alleged
of $150,000, together with unappropriated balances, sub-
ject to accounting for the surplus on hand received from
counties outside of the new State. Then follows an argu-
mentative averment of a contract, in the Constitution of
West Virginia fo assume an equitable proportion of the
above-mentioned public debt, as hereafter will be explained.
Attempts between 1865 and 1872 to ascertain the two States’
proportion of the debt and their failure are averred, and
the subsequent legislation and action of Virginia in arrang-
ing with the bondholders, that will be explained hereafter
o far as needs. Substantially all the bonds outstanding in
1861 have been taken up. It is stated that both in area of
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territory and ‘in population West Virginia was equal to
about one-third of Virginia, that being the proportion that
Virginia asserts to be the proper one for the division of the
debt, and this claim is based upon the division of the State,
upon the above-mentioned Wheeling ordinance and the Con-
stitution of the new State, upon the recognition of the lia-
bility by statute and resolution, and upon the receipt of .
property as has been stated above. After stating further
efforts to bring about an adjustment and their failure, the
bill prays for an accounting to ascertain the balance due
to Virginia in her own rights and as trustee for bondhold-
ers and an adjudication in accord with this result.

The answer admits a debt of about $33,000,000, but avers
that the main object of the internal improvements in con-
nection with which it was contracted was to afford outlets
to the Ohio river on the west and to the seaboard on the
east for the products of the eastern part of the State, and
to develop the resources of that part, not those of what is
now West Virginia. In aid of this conclusion it goes inte
some elaboration of details. It admits the proceedings for
the separation of the State and refers to an act of May,
1862, consenting to the same, to which we also shall refer.
It denies that it received property of more than a little
value from Virginia or that West Virginia received more
than belonged to her in the way of surplus revenue on hand
when she was admitted to the Union, and denies that any
liability for these items was assumed by her Constitution.
It sets forth in detail the proceedings looking to a settle-
ment, but as they have no bearing upon our decision we
do not dwell upon them. It admits the transaction of Vir-
ginia with the bondholders and sets up that they discharge
the Commonwealth from one-third of its debt and that
what may have been done as to the two-thirds does not con-
cern the defendant, since Virginia admits that her share
was not less than that. If the bonds outstanding in 1861
have been taken up it is only by the issue of new bonds for
two-thirds and certificates to be paid by West Virginia
alone for the other third. Liability for any payments by
Virginia is denied and accountability, if any, is averred to
be only on the principle of Sec. 9 of the Wheeling ordi-
nance, to be stated. It is set up further that under the
Constitution of West Virginia her equitable proportion can
be established by her Legislature alone, that the liquidation
can be only in the way provided by that instrument, and
hence that this suit cannot be maintained. The settlement
by Virginia with her creditors also is pleaded as a bar, and
that she brings this suit solely as trustee for them.

The grounds of the claim are matters of public history.
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After the Virginia ordinance of secession citizens of the
State who dissented from that ordinance organized a gov-
ernment that was recognized as the State of Virginia by
the Government of the United States. Forthwith a con-
vention of the restored State, as it was called, held at Wheel-
ing, proceeded to carry out a long entertained wish of many
West Virginians by adopting an ordinance for the forma-
tion of a new State out of the western part of the old Com-
monwealth. A part of section 9 of the ordinance was as fol-
lows: “The new State shall take upon itself a just pro-
portion of the public debt of the Commonwealth of Vir-
ginia prior to the first day of January, 1861, to be ascer-
fained by charging to it all State expenditures within the
limits thereof, and a just proportion of the ordinary expen-
ses of the State government, since any part of said debt
was contracted; and deducting therefrom the monies paid
into the treasury of the Commonwealth from the counties
included within the said new State during the same period.”
Having previously provided for a popular vote, a constitu-
tional convention, &c., the ordinance in Sec. 10 ordained
that when the General Assembly should give its consent to
the formation of such new State, it should forward to the
Congress of the United States such consent, together with
an official copy of such constitution, with the vequest that
the new State might be admitted into the Union of States.

A constitution was formed for the new State by a consti-
tutional convention, as provided in the ordinance on Novem-
ber 26, 1861, and was adopted. By Article 8, Sec. 8, “An
equitable proportion of the public debt of the Common-
wealth of Virginia, prior to the first day. of Tanuary, in
the year one thousand eight hundred and sixty-one, shall
be assumed by this State; and the Legislature shall ascer-
tain the same as soon as may be practicable, and provide
for the liquidation thereof, by a sinking fund sufficient
to pay the accruing interest, and redeem the principal with-
in thirty-four years.” An act of the Legislature of the re-
stored State of Virginia, passed May 13, 1862, gave the
consent of that Legislature to the erection of thc new State
“ynder the provisions set forth in the Constitution for the
said State of West Virginia.” Finally Congress gave its
sanction by an act of December 31, 1862, c. 6, 12 Stat.
633, which recited the framing and adoption of the West
Virginia constitution and the consent given by the Legis-
lature of Virginia through the last mentioned act, as well
as the request of the West Virginia convention and of the
Virginia Legislature, as the grounds for its consont. There
was a provision for the adoption of an emancipation clause
before the act of Congress should take effect, and for a
proclamation by the President, stating the fact, when the
desired amendment was made. Accordingly, after the
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amendment and a proclamation by President Lincoln, West
Virginia became a State on June 20, 1863.

It was held in 1870 that the foregoing constituted an
agreement between the old State and the new, Virginia v.
West Virginia, 11 Wall, 30, and so much may be taken
practically to have been decided again upon the demurrer
in this case, although the demurrer was overruled without
prejudice to any question. Indeed, so much is almost if
not quite admitted in the answer. After the answer had
been filed the cause was referred to a master Ly a decree
made on May 4, 1908, 209 U. 8., 514, 534, which pro-
vided for the ascertainment of the facts made the basis of
apportionment by the original Wheeling ordinance, and also
of other facts that would furnish an alternative method if
that prescribed in the. Wheeling ordinance should be fol-
lowed ; this again without prejudice to any question in the
cause. The master has reported, the case has been heard
upon the merits, and now is submitted to the decision of
the Court.

The case is to be considered in the untechnical spirit
proper for dealing with a quasi-international controversy,
remembering that there is no municipal code governing
the matter, and that this Court may be called on to adjust
differences that cannot be dealt with by Congress or disposed
of by the Legislature of either State alone. Missouri v.
Illinois, 200 U. S. 496, 519, 520. Kansas v. Celorado, 206
U. S. 46, 82-84. Therefore, we shall spend no time on ob-
jections as to multifariousness, laches and the like, except
so far as they affect the merits with which we proceed to
deal. See Rhode Island v. Massachusetts, 14 Peters, 210,
257. United States v. Beebe, 127 U. S. 338.

The amount of the debt, January 1, 1861, that we have to
apportion no longer is in dispute. The master’s finding
was accepted by West Virginia and at the argument we
understood Virginia not to press her exception that it should
be enlarged by a disputed item. It was $33,897,073.82,
the sum being represented mainly by interest-bearing bonds.
The first thing to be decided is what the final agreement
was that was made between the two States. Here again we
are not bound by technical form. A State is superior to
the forms that it may require of its citizens. But there
should be no technical difficulty in making a contract by a
constitutive ordinance if followed by the creation of the
contemplated State. Wedding v. Mayler, 192 U. S. 573,
583. -And, on the other hand, there is equally little diffi-
culty in making a contract by the constitution of the new
State, if it be apparent that the instrument is not ad-
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dressed solely to those who are to be subject to its provis-
ions, but is intended to be understood by the parent State
and by Congress as embodying a just term which condi-
tions the parent’s consent. There can be no question that
such was the case with West Virginia. As has been shown,
the consent of the Legislature of the restored State was a
consent to the admission of West Virginia under the pro-
visions set forth in the Constitution for the would-be State,
and Congress gave its sanction only on the footing of the
same Constitution and the consent of Virginia in the last-
mentioned act. These three documents would establish a
contract without more. We may add, with reference to an
argument to which we attach little weight, that they estab-
lish a contract of West Virginia with Virginia. There is
no reference to the form of the debt or to its holders, and
it is obvious that Virginia had an interest that it was most
important that she should be able to protect. Therefore
West Virginia must be taken to have promised to Virginia
to pay her share, whosoever might be the persons to whom
ultimately the payment was to be made.

We are of the opinion that the contract established as
we have said is not moditied or affected in any practical
way by the preliminary suggestions of the Wheeling ordi-
nance. Neither the ordinance nor the special mode of as-
certaining a just proportion of the debt that it puts for-
ward is mentioned in the Constitution of West Virginia,
or in the act of Virginia giving her consent, or in the act
of Congress by which West Virginia became a State. The
ordinance required that a copy of the new constitution
should be laid before Congress, but said nothing about the
ordinance itself. It is enough to refer to the circumstan-
ces in which the separation took place to show that Virginia
is entitled to the benefit of any doubt so far as the construc-
tion of the contract is concerned. See opinion of Attor-
ney General Bates to President Lincoln, 10 Op. Att. Gen.
426. '~ The mode of the Wheeling ordinance would not
throw on West Virginia a proportion of the debt that would
be just, as the ordinance requires, or equitable, according
to the promise of the Constitution, unless upon the as-
sumption that interest on the public debt should be.con-
sidered as-a part of the ordinary expenses referred to in its
terms. That we helieve would put upon West Virginia a
larger obligation than the mode that we adopt, but we are
of opinion that her share should be ascertained in a differ-
ent way. All the modes, however, consistent with the plain
contract of West Virginia, whether under the Wheeling
ordinance or the Constitution of that State, come out with
surprisingly similar results.
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It was argued, to be sure, that the debt of Virginia was
incurred for local improvements and that in such a case,
even apart from the ordinance, it should be divided accord-
ing to the territory in which the money was expended. We
see no gufficient reason for the application of such a princi-
ple to this case. In form the aid was an investment. It
generally took the shape of a subseription for stock in a
corporation. To make the investment a safe one the precau-
tion was taken to require as a condition precedent that two
or three-fifths of the stock should have been subseribed for
by solvent persons fully able to pay, and that one-fourth of
the subscriptions should have been paid up into the hands
of the treasurer. From this point of view the venture was
on behalf of the whole State. The parties interested in the
investment were the same, wherever the sphere of corporate
action might be. The whole State would have got the gain
and the whole State must bear the loss, as it does not appear
that there are any stocks of value on hand. If we should
attempt to look farther, many of the corporations concerned
were engaged in improvements that had West Virginia for
their objective point, and we should be lost in futile detail
if we should try to unravel in each instance the ultimate
scope of the scheme. It would be unjust, however, to stop
with the place where the first steps were taken and not to
consider the purpose with which the enterprise was begun.
All the expenditures had the ultimate good of the whole
State in view. Therefore we adhere to our conclusion that
West Virginia’s share of the debt must be ascertained in a
different way. In coming to it we do but apply against
West Virginia the argument pressed on her behalf to exclude
her liability under the Wheeling ordinance in like cases. By
the ordinance West Virginia was to be charged with all State
expenditures within the limits thereof. But she vigorously
protested against being charged with any sum expended in
the form of a purchase of stocks.

But again, it was argued that if the contract should be
found to be what we have said then the determination of a
just proportion was left by the Censtitution tu the Legis-
lature of West Virginia, and that irrespectively of the words
of the instrument it was only by legislation that a just pro-
portion could be fixed. These arguments do not impress
us. The provision in the Constitution of the State of West
Virginia that the Legislature shall ascertain the proportion
as soon as may be practicable was not intended to undo the
contract in the preceding words by making the representa-
tive and mouthpiece of one of the parties the sole tribunal
for its enforcement. It was simply an exhortation and com-
mand from supreme to subordinate authority to perform
the promise as soon as might be and an indication of the
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way. Apart from the language used, what is just and
equitable is a judicial question similar to many that arise in
private litigation, and in nowise beyond the competence of a
tribunal to decide. _

The ground now is clear, so far as the original contract
between the two States is concerned. The effect of that is
that West Virginia must bear her just and equitable pro-
portion of the public debt as it was intimated in Hariman
v. Greenhow, 102 U. S. 672, so long ago as 1880, that she
should. It remains for us to consider such subsequent acts
as may have affected the original liability or as may bear on
the determination of the amount to be paid. On March
30, 1871, Virginia, assuming that the equitable share of
West Virginia was about one-third, passed an act authoriz-
ing an exchange of the outstanding bonds, &c., and provid-
ing for the funding of two-thirds of the debt with interest
accrued to July 1, 1871, by the issue of new bonds bear-
ing the same rate of interest as the old, six per vent. There
were to be issued at the same time, for; the othur one-third,
certificates of same date, setting forth the amount of the
old bond that was not funded, that payment thereof with
interest at the rate prescribed in the old bond would be pro-
vided for in accordance with such settlement as should be
had between Virginia and West Virginia in regard to the
public debt, and that Virginia held the old bonds in trust
for the holder or his assignees. There were further details
that need not be mentioned. The coupons of the new bonds
were receivable for all taxes and demands due to the State.
Hartman v. Greenhow, 102 U. S., 672. McCahey, v. Vir-
ginia, 135 U. S. 662. The certificates issued to the public
under this statute and outstanding amount to $12,703,-
451.79.

The burden under the statute of 1871 still being greater
than Virginia felt able to bear, a new refunding act was passed
on March 28, 1879, reducing the interest and providing
that Virginia would negotiate or aid in negotiating with
West Virginia for the settlement of the claims of the certificate
holders and that the acceptance of certificates ‘for West Vir-
ginia’s one-third,” under this act should be an absolute release
of Virginia from all liability on account of the same. Tew
of these certificates were accepted. On February 14, 1882,
another attempt was made but without sufficient success to
make it necessary to set forth the contents of the statute.
The certificates for balances not represented by bonds,
“constituting West Virginia’s share of the old debt,”
stated that the balance was “to be accounted for by the State
of West Virginia without recourse upon this Common-
wealth.”
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On February 20, 1892, a statute was passed which led to
a settlement, described in the bill as final and satisfactory.
This provided for the issue of bonds for nineteen million
dollars in exchange for twenty-eight millions outstanding,
not funded, the new bonds bearing interest at two per cent
for the first ten years and three per cent for ninety years;
and certificates in form similar to that just stated, in the
act of 1882. On March 6, 1894, a joint resolution of the
Senate and House of Delegates was passed, reciting the
passage of the four above mentioned statutes, the provisions
for certificates, and the satisfactory adjustment of the lia-
bilities assumed by Virginia on account of two-thirds of
the debt, and appointing a committee to mnegotiate with
West Virginia, when satisfied that a majority of the certifi-
cate holders desired it and would accept the amount to be
paid by West Virginia in full settlement of the one-third
that Virginia had not assumed. The State was to be sub-
jected to no expense. Finally an act of Marcn 6, 1900, -
authorized the commission to receive and take on deposit
the certificates, upon a contract that the certificate holders
would accept the amount realized from West Virginia in
full settlement of all their claims under the same. It also
authorized a suit if certain proportions of the certificates
should be so deposited, as since they have been—the State,
as before, to be subjected to no expense.

On January 9, 1906, the commission reported that apart
from certificates held by the State and not entering into this
account, there were outstanding of the certificates of 1871
in the hands of the public $12,703,451.79, as we have said,
of which the commission held $10,851,294.09, and of other
certificates there were in the hands of the public $2,778,-
239.80, of which the commission held $2,322,141.32.

On the foregoing facts a technical argument is pressed
that Virginia had discharged herself of all liability as to
one-third of the debt; that, therefore, she is without inter-
est.in this suit, and cannot maintain it as trustee for the
certificate holders, New Hampshire v. Louisiana, 108 U.
S. 76; and that the bill is multifarious in attempting to
unite claims made by the plaintiff as such trustee with some
others set up under the Wheeling ordinance, &c., which, in
the view we take, it has not been necessary to mention or
discuss.

We shall assume it to be true for the purposes of our
decision, although it may be open to debate, Greenhow v.
Vashon, 81 Va. 336, 342, 343, that the certificate holders
who have turned in their certificates, being much the greater
number, as has been seen, by doing so, if not before, sur-
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rendered all claims under the original bonds or otherwise
against Virginia to the extent of one-third of the debt.
But even on that concession the argument seems to us un-
sound.

‘The liability of West Virginia is a deep seated equity,
not discharged by changes in the form of the debt, nor
gplit up by the unilateral attempt of Virginia to apportlon
specific parts to the two States. If one-third of the debt
were discharged in fact, to all intents, we perceive no reason,
in what has happened, why West Virginia should not con-
tribute her proportion of the remaining two-thirds. But
we are of the opinion that no part of the debt is extinguished,
and further, that nothing has happened to bring the rule of
New Hampshire v. Loutsiana into play. For even if Vir-
ginia is not liable she has the contract of West Virginia to
bear an equitable share of the whole debt, a contract in the
performance of which the honor and credit of Virginia is
concerned, and which she does not lose her right to ingist
tipon by her creditors accepting from necessity the perform-
ance of her estimated duty as confining their claims for the
residue to the party equitably bound. Her creditors never
could have sued her if the supposed discharge had not been
granted, and the discharge does not diminish her interest
and right to have the whole debt paid by the help of the de-
fendant. The suit is in Virginia’s own interest, none the
less that she is to turn over the proceeds. See United
States v. Beebe, 127 U. 8. 338, 342. Uniled States v. Nash-
ville, Chattanooga & St. Louis ky. Co., 118 U. 8: 120, 125,
126. Moreover, even in private htlgatlon it has been held
that a trustee may recover to the extent i the interest of
his cestut que trust. Lloyd’s v. Harper, 16 Cli. 1). 290, 115,
Lamb v. Vico. 6 M. & W., 467, 472. We may add that in
all its aspects it is a suit on the contract, and it is most
proper that the whole matter should be disposed of at once.

It remains true, then, notwithatunding all the transac-
tions between the old Commonwealth and her Londholders,
that West Virginia must bear her equitabl: vroportion of
the whole debt. With a qualification which we chall men-
tion in a moment, we are of opinior ltat the nearest ap-
proach to justice that we can make is to adopt a ratio de-
termined by the master’s estimated valuation of the real and
personal property of the two States on the date of the sepa-
ration, June 20, 1863. A ratio determined by population or
land area would throw a larger share on West Virginia, but
the relative resources of the debtor populations are gen-
erally recognized, we think, as affording a proper measure.
It seems to us plain that slaves should be excluded from the
valuation. The master’s figures without them are, for Vir-
ginia $300,887,367.74, and for West Virginia $92,416,021,-
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65. These figures are criticised by Virginia, but we see no
sufficient reason for going behind them, or ground for think-
ing that we can get nearer to justice in any other way. It
seems to us that Virginia cannot complain of the result.
They would give the proportion in which the $33,897,073,-
82 was to be divided, but for a correction which Virginia has
made necessary. Virginia with the consent of her creditors
has cut down her liability to not more than two-thirds of
the debt, whereas, at the ratio shown by the figures her
share, subject to mathematical correction, is about .7651.
If our figures are correct, the difference between Virginia’s
share, say $25,931,261.47 and the amount that the creditors
were content to accept from her, say $22,598,049.21 is
$3,333,212.26 ; subtracting the last sum from the debt leaves
$30,563,861.56 as the sum to be apportioned. Taking .235
as representing the proportion of West Virginia we have
$7,182,507.46 as her share of the principal debt.

We have given our decision with respect to the basis of
liability and the share of the principal of the debt of Vir-
ginia that West Virginia assumed. In any event, before we
could put our judgment in the form of a final decree there
would be figures to be agreed upon or to be ascertained by
reference to a master. Among other things, there still re-
mains the question of interest. -Whether any interest is due,
and if due from what time it should be allowed, and at
what rate it should be computed, are matters as to which
there is a serious controversy in the record, and concerning
which there is rpom for a wide divergence of opinion. There
are many elements to be taken into account on the one side
and on the other. The circumstances of the asserted default
and the conditions surrounding the failure earlier to procure
a determination of the principal sum payable including the
question of laches as to either party, would require to he
considered. A long time has elapsed. Wherever the re-
sponsibility of the delay might ultimately be placed, or Low-
ever it might be shared, it would be a severe result to capi-
talize charges for half a century—such a thing hardly could
happen in a private case analogous to this. Statutes of
limitation, if nothing else, would be likely to interpose a
bar. As this is no ordinary commercial suit, but, as we have
said, a quasi-international difference referred to this Court
in reliance upon the honor and constitutional obligations
of the States concerned rather than upon ordinary remedies
we think it best at this stage to go no farther, but to await
the effect of a conference between the parties. which, what-
ever the outcome, must take place. If the cause should be
pressed contentiously to the end, it would be referred to a
‘master to go over the figures that we have given provision-
ally, and to make such calculations as might become neces-
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sary. But this case is one that calls for forbearance upon
both sides. Great States have a temper superior to that of
private litigants, and it is to be hoped that enough has been
decided for patriotism, the fraternity of the Union, and
mutual consideration to bring it to an end.”

Pursuant to the suggestion in the above opinion, the Legislature of
West Virginia, at its first session thereafter, namely, on the 21st
day of February, 1913, adopted the following joint resolution :

“Creating a commission, known as the Virginia debt
commission, to provide for arranging and settling with the
Commonwealth of Virginia the proper proportion of the
public debt of the original Commonwealth of Virginia, if
any should be borne by West Virginia; to take into consid-
eration all matters arising between the Commonwealth of
Virginia and the State of West Virginia in reference to said
original public debt, and to report its proceedings to the
Governor of the State.

WrEREAS, The Commonwealth of Virginia instituted a
suit in the Supreme Court of the United States against the
State of West Virginia, to have the State of West Vir-
ginia’s proper proportion of the public debt of Virginia as
it stood before one thousand eight hundred and sixty-one,
ascertained and satisfied; and

Wieruas, At the October term, one thousand nine hun-
dred and ten, the Supreme Court of the United States made
a finding that the share of the principal debt of the original

- Commonwealth of Virginia to be borne by the State of West
Virginia, was seven million one hundred and eighty-two
thousand six hundred and seven dollars and forty-six cents;
and

Waeress, Said Court did not fully and finally decide
the question involved, but suggested that such proceedings
and negotiations should be had between the States upon all
the questions involved in said litigation, as might lead to
a settlement of the same; therefore, be it

Resolved by the Senale of West Virginia. the House of Delegates
concurring therein :

That a commission of eleven members, known as the Vir-
ginia Debt Commission, is hereby created. The members of
said commission shall be appointed by the Governor, two of
whom shall be chosen from each congressional district of
the State, and one at large, not more than six of whom shall
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belong to any one political party, and all resignations or
vacancies in the said commission as they occur, shall be
filled by the appointment of the Governor.

Said Commission is authorized and directed to negotiate
with the Commonwealth of Virginia, or with any person or
committee owning or holding any part of the said indebted-
ness for a settlement of West Virginia’s propoition of the
debt of the original Commonwealth of Virginia, proper to
be borne by the State of West Virginia.

The Commission is hereby directed to ascertain and re-
port upon and give the utmost publicity to all the facts in
relation to the pending suit instituted against the State of
West Virginia by the Commonwealth of Virginia and to
ascertain and report upon and give like publicity to all of
the facts and conditions under which the West Virginia cer-
tificates are held or owned, together with the names and
residences of the persons having the legal or equitable right
to receive from West Virginia whatever may be ascertained
to be payable thereon.

To ascertain and report as to any part of the Virginia
debt claimed against the State of West Virginia, which is
owned or held or claimed to be due, at law or in equity, by
the Commonwealth of Virginia in her own right; and hav-
ing made the investigation required hereby, said Commis-
sion is authorized and directed to negotiate with the Com-
monwealth of Virginia for a settlement of West Virginia’s
proportion of this debt of the original Commonwealth of
Virginia, proper to be borne by the State of West Virginia.

A majority of said Commission shall have authority to

act. The Commission shall choose its chairman and appoint |

its secretary and other necessary officers.

The expenses properly incurred by the Commission and
its individual members, including compensation of said
members at the rate of ten dollars per day for the time ac-
tually employed, shall be paid by the State out of the moneys
appropriated for said purpose.

The Commission shall make a report to the Governor as
soon as practicable, and upon receipt of said report, the
Governor shall convene the Legislature for the consideration
of the same.

The Comrnission is hereby authorized to sit within or
without the State and to send for papers and records and to
examine witnesses under oath.”
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By authority vested in you under the above resolution, the under-
signed were appointed by you members of the Virginia Debt Com-
mission, and now have the honor to report as follows:

On the 10th day of June, 1913, the Commission met in the city of

Charleston and organized by the election of John W. Mason, as
Chairman, and John T. Harris, as Secretary.
- A brief history of the Virginia public debt created prior to January
1, 1861, and the liability of the State of West Virginia for a part
thereof will better enable us to understand the duties required of
this commission and the work done by it.

HISTORY OF THE VIRGINIA STATE DEBT.

As early as 1823 the Commonwealth of Virginia entered upon the
hazardous and, in this instance, disastrous experiment of creating a
large public debt. The proceeds of this debt were for the most part
expended in subscriptions to the capital stock of public or quasi-
public corporations, in the purchase of bonds, or in loans to such
corporations. These expenditures, secured and unsecured, were gen-
erally made for the purpose of aiding local improvements; but in
form, as well as in legal effect, they were investments, and were so
treated by the Commonwealth. They increased from. year to year
until 1838 the amount thereof had become so large that it was
thought wise by the general assembly to secure more effectually the
payment of the bonds and other evidence of indebtedness issued by
the Commonwealth, and to provide for the payment of the principal
and interest thereon; hence an act was passed April 9th; 1838, sec-
tions 1, 2 and 3 of which are as follows:

“1. That all loans hereafter authorized by law for the
payment of subscriptions on behalf of the Commonwealth
to the capital of joint stock companies incorporated for pur-
poses of internal improvement, or for defraying the expense
of any work of internal improvement in which the State is
or may be interested, as well .as all such loans heretofore
authorized, shall be negotiated according to the previsions
of this act, except so far as may be otherwise specifically
provided by the acts authorizing the loans. '

“2. The board of public works, in effecting such loans,
shall borrow upon the credit of the Commonwealth, at the
lowest rate of interest at which the necessary amount can
be obtained, not exceeding in any case five per centum per
annum. Upon the payment of the money so borrowed into

E
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the treasury, which shall be done upon the warrant of the
second auditor, the treasurer shall issue a certificate or cer-
tificates of loan for the amount thereof, purporting that the
Commonwealth of Virginia owes to the lender, his heirs,
executors, administrators and assigns, the principal sum so
borrowed, together with the interest at the rate agreed on,
that the interest is payable semi-annually at the treasury of
the Commonwealth, and that such certificate or certificates
were issued under authority of the special act authorizing
such loans. FEach certificate shall be signed by the treasurer,
and countersigned by the second auditor, and be registered
in a book to be kept for that purpose by the second auditor,
and ghall be transferable on the books of his office in person
or by attorney. The semi-annual interest on such certifi-
cate shall be paid on his warrant, and upon the transfer of
the whole or any part thereof, shall be delivered up and can-
celed, and a new certificate or certificates equal to its whole
amount, shall be issued and registered in manner aforesaid.
All loans negotiated in conformity to this act shall be irre-
deemable for twenty years, but shall afterwards be redeemed
at the pleasure of the general assembly.

“3. For the payment of the interest, and the final re-
demption of the principal of any sum to be borrowed in
conformity to this act, the stock of any joint stock company
subscribed for or purchased with the money so borrowed,
together with the dividends and other net income which may
accrue therefrom to the Commonwealth, or to the fund for
internal improvement, shall be, and the same are hereby
appropriated and pledged; and in like manner the net in-
come and other profits which may so acerue from works in
which the State is interested, other than those of joint stock
companies, and on which the money borrowed is to be ex-
pended, shall be and the same are likewise hereby appro-
priated and pledged for the payment of the interest and re-
demption of the principal of the money so borrowed; and if
the stock aforesaid and the said dividends, net profits and
other income shall be inadequate to the payment of the said
semi-annual interest, and the final redemption of the princi-
pal of the respective loans, the general assembly pledges
itself to provide other and sufficient funds, and for that pur-
pose to levy, if necessary, an adequate tax upon any or all
subjects liable to taxation under the constitution. Until
such other sufficient funds shall be provided, so much of the
income of the funds for internal improvement, not otherwise
specifically appropriated, as may be necessary to supply the
deficiency, is hereby pledged for such purpose; and if at any
time the dividends and other income arising from the stock
or work as aforesaid, together with the income of the fund
for internal improvement, shall be insufficient to pay the in-
terest due upon the loan when demanded, the auditor of
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public accounts shall, upon the application of the board of
public works, issue his warrant upon the treasury, directing
the payment of such interest out of any moneys therein not
otherwise appropriated. And in case of inability of the
treasury at any time to discharge such warrants, the board
of public works shall be and they are hereby authorized to
borrow the necessary amount from ‘the banks of this State,
at a rate of interest not exceeding six per centum per an-
num, on the credit of the Commonwealth, to be repaid in
such manner as the general assembly may by law direct.”

It will be seen that by this act the stocks of any joint stock cor-
pany, subscribed for or p_u,r;é'hased with money so borrowed, together
with the dividends and other net income which might accrue there-
from to the Commonwealth, or to the fund for internal improve-
ment, are appropriated and pledged to the payment of the interest
and the final redemption of the principal of the sum so borrowed,
and a like disposition by way of appropriation and pledge is made
of the net income and other profits accruing from works in which
the Commonwealth was then or might become interested, other than
joint stock companies. This statute is incorperated in substance
into the Code of Virginia of 1849, sections 9 and 10, chapter 67.

Virginia adopted a new constitution in 1851. Article 4, Section
29 of said constitution is as follows:

“99. There shall be set apart annually, from the accruing
revenues, a sum equal to seven per cent of the State debt
existing on the first day of January in the year one thousand
eight hundred and fifty-two. The fund thus set apart shall
be called the Sinking Fund, and shall be applied to the pay-
ment of the interest of the State debt, and the principal of
such part as may be redeemable. If no part be redeemable,
then the residue of the sinking fund, after the payment of
such interest, shall be invested in the bonds or certificates:
of debt of this commonwealth, or of the United States, or
of some of the States of this Union, and applied to the pay-
ment of the State debt as it shall become redeemable. When-
ever, after the said first day of January, a debt shall be con-
tracted by the commonwealth, there shall be set apart in
like manner annually, for thirty-four years, a sum exceeding:
by one per cent the aggregate amount of the annual interest
agreed to be paid thereon at the time of its contraction;
which sum shall be part of the sinking fund, and shall be
applied in the manner before directed. The general assem-
bly shall not otherwise appropriate any part of the sinking
fund or its accruing interest, except in time of war, insur-
rection or invasion.”
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By this constitutional provision a sinking fund is authorized by
setting apart annually from the accruing revenues of the State a
sum equal to seven per cent. of the public debt existing on the first
day of January, 1852, to be applied to the payment of the interest
on the debt, and on the principal sum when redeemable. (Article 4,
Section 28.) And, as more clearly expressing the policy of the State
toward internal improvement and other companpies, Section 80 of
Article 4 provides that: '

“The general assembly may at any time direct the sale of
the stocks held by the Commonwealth in internal improve-
ment and other companies; but the proceeds of such sales,
if made before the payment of the public debt, shall consti-
tute a part of the sinking fund, and be applied in like
manner.”

Provision was made by an act of the assembly of March 26, 1853,
carrying these constitutional provisions into effect, Sections 1, 2 and
3 of which are as follows:

“l. That there shall be and is hereby appropriated an-
nually from the public treasury, commencing with the year
one thousand eight hundred and fifty-three, out of the ac-
cruing revenues of the Commonwealth, the sum of eight hun-
dred and thirty-eight thousand and twenty-eight dollars and
sixty-eight cents, that sum being seven per centum on eleven
million nine hundred and seventy-one thousand eight hun-
dred and thirty-eight dollars and thirty cents, the ascer-
tained debt of the Commonwealth on the first day of Jan-
uary, one thousand eight hundred and fifty-two. The sum
so set apart shall be called the Sinking Fund, and shall be
applied to the payment of the interest on the State debt,
and the principal of such part as may be redeemable; and if
no part of said debt be redeemable, then the residue of the
sinking fund, after the payment of such interest, shall be
invested in the bonds or certificates of the Commonwealth,
or of the United States, or of some of the States of the
Union, and applied to the payment of the said debt as it
shall become redeemable.

“Q. Whenever after the said first day of January,
eighteen hundred and fifty-two, a debt shall be contracted
by the Commonwealth, there shall be set apart, in like man-
ner, annually for thirty-four years, a sum exceeding by one
per cent, the aggregate amount of the annual-interest agreed
to be paid thereon at the time of its contraction, which sum
shall be part of the sinking fund, and shall be applied in
the manner hereinbefore directed.
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“3. Tf at any time the legislature shall direct a sale of
the stocks held by the Commonwealth in infernal improve-
ment and other companies, the proceeds of such sale, if made
before the payment of the public debt, shall constitute a part
of the sinking fund and be applied in like manner. The
sinking fund, and its accruing interest, shall not be other-
wise appropriated than is herein directed, except in time of
war, insurrection and invasion.”

So that when this State assumed the payment of an equitable pro-
portion of the public debt of the Commonwealth of Virginia prior
to January 1st, 1861, it was well settled—both by the Constitution
of Virginia and by her statutes,—that these securities should be held
for the payment of the public debt, and that although gales might
be made of them in the manner prescribed by law, “the proceeds of
such sale, if made before the payment of the public debt, ghall con-
stitute a part of the sinking fund and shall be applied in like man-
ner.” (Const. Va., Article 4, Section 30.)

Sections 1, 2 and 3 of the Act of March 26, 1853, were substan-
tially incorporated in the Code of Virginia of 1860 as Sections 1, 2
and 3, Chapter 44.

It was the theory of the Assembly of Virginia in thus setting apart
one per cent. annually on the amount of the outstanding indebted-
ness, that the result of compound interest would be the creation of
a fund sufficient to discharge the principal in thirty-four years.

To recapitulate: Tt will thus be seen that the Commonwealth of
Virginia by the act of the Assembly of 1838, the Constitution of
1851, the act of the Assembly of March 26, 1853, the Codes of 1849
and 1860, had so firmly established her intention to use these stocks
above referred to for the payment of her public debt, that the State of
West Virginia, as well as all other persons negotiating with the
Commonwealth of Virginia, was fully justified in believing that these
gacurities would not be diverted from the purpose to which they had
been dedicated. By the term “public debt” as used at this time and in
this connection, was meant the amount of the outstanding obligations
of the Commonwealth, less the value of the securities held by her
and pledged for the payment of those obligations. This was the
understanding of the people of West Virginia when they assumed
the payment of an equitable proportion of this debt.

That the people of Virginia also so understood it is made plain by
the following resolution of Virginia, adopted February 28, 1866:

“Ng. T—Joint Resolution on the restoration of the State
and the adjustment of the public debt.
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“l. Resolved by the General Assembly of Virginia: That
the people of Virginia deeply lament the dismemberment of
the ‘Old State’ and are sincerely desirous to establish and
perpetuate the reunion of the States of Virginia and West
Virginia; and that they do confidently appeal to their
brethren of West Virginia to concur with them in the adop-
tion of suitable measures of co-operation in the restoration
of the ancient Commonwealth of Virginia, with all her peo-
ple, and up to her former boundaries. »

“9. That three Commissioners, resident citizens of this
State, shall be appointed by the joint vote of the two houses
of the General Assembly, to proceed forthwith to the seat of
government of West Virginia, for the purpose of communi-
cating to the Governor and General Assembly of that State
a copy of the foregoing resolution, and the report of the
committee accompanying the same, with authority to treat
on the subject of the restoration of the State of Virginia to
its ancient jurisdiction and boundaries, provided, that the
result of such negotiation, if favorable to such restoration
on any terms, shall be subject to the approval or disapproval
of the Tegislatures or conventions of the respective States,
as may be hereafter mutually agreed upon.

“3. The commissioners appointed under the foregoing
resolution, are also empowered and directed to treat with the
authorities of West Virginia, upon the subjects of a proper
adjustment of the public debt of the State of Virginia, due
or incurred previous to the dismemberment of the State,
and of a fair division of the public property; subject, how-
ever, to the approval or disapproval of this General Assem-
bly. = .

}“4. The said: Commissioners are hereby authorized to
treat upon either or both of the subjects mentioned in the
two preceding resolutions, as circumstances may demand,
with instructions to suspend or forbear any action on the
subject of adjusting the debt of the State, or a dwision of
the public property, if in their opinion, the probable restora-
tion of the State of Virginia to its ancient boundaries may
render an effort at such adjustment unnecessary. The ac-
tion of said Commissioners to be subject to the approval or
disapproval of this General Assembly.”

The people of West Virginia had the right to rely upon, and in
fact did rely upon, the utmost good faith of Virginia, and that “a
fair division of the public property” would be made. To have even
intimated at that time that some day the representatives of Virginia
might so disregard the promises of the Commonwealth as expressed
in its statute law and the Constitution, as to seize these securities and
dispose of them at will, or appropriate them to the general use of the
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State, and still require West Virginia to pay a portion of the whole
debt without regard to these assets, would have been deemed an un-
warranted reflection upon the honor of Virginia. But this is just
what happened. We now realize, with deep regret, that many of
those securities have been sold, given away or squandered, contrary
to law and the oft-repeated and most solemn pledges of Virginia.
Certain persons, purporting to represent the people of Virginia, de-
mand that West Virginia shall pay a portion of the entire debt with-
out an accounting from Virginia for any of the securities so disposed
of or still held by her. If these assets—stocks and other securities,—
amounting to many millions of dollars, held by Virginia on the first
day of January, 1861, as pledges for the payment of her public debt
had been applied as required by law and good faith, there would have
been a very small, if any, deficit.

WEST VIRGINIA'S PROMISES AND LIABILITY.

Much controversy has arisen between the representatives of the two
States out of a misunderstanding or misconception of the premises
and primary liability of West Vifginia respecting the public debt
of Virginia existing prior to the first day of January, 1861. A brief
review of this controversy and the contention of the two States may
be appropriate.

On the 20th day of August, 1861, the Commonwealth of Virginia,
by an ordinance of her State Convention, then in session, provided
for the formation of the State of West Virginia; which ordinance,
among other things, says that the new State should take upon itself
a just proportion of the public debt of the old Commonwealth, ex-
isting prior to the first day of January, 1861. Section 9 of these
ordinances reads as follows:

“The new State shall take upon itself a just proportion of
the public debt of the Commonwealth of Virginia prior to
the first day of January, 1861, to be ascertained by charging
to it all state expenditures within the limits thereof, and
a just proportion of the ordinary expenses of the State gov-

- ernment, since any part of said debt was contracted ; and de-
ducting therefrom the monies paid into the treasury of the
Commonwealth from the counties included within the said
new State during the same period. All private rights and
interests in lands within the proposed State, derived from
the laws of Virginia prior to such separation, shall remain
valid and secure under the laws of the proposed State, and
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shall be determined by the laws now existing in the State of
Virginia.”

The Constitution of West Virginia was prepared and proposed by
the Convention which met at Wheeling on the 26th day of November,
1861, and was submitted to the people of the counties of which it
was proposed to form the new State, and was ratified by the voters
thereof, under which West Virginia became a state June 20th, 1863.
Section 8 of Article 8 of this Constitution provides:

“An equitable proportion of the public debt of the Com-
monwealth of Virginia, prior to the first day of January,
1861, shall be assumed by this State; and the Legislature
shall ascertain the same as soon as practicable and provide
for the liquidation thereof by a sinking fund sufficient to
pay the aceruing interest and redeem the principal thereof
within thirty-four years.”

It will be observed that Section 8 of Article 8 of the Constitution
of West Virginia provides for the assumption by this State of an
equitable proportion of the public debt of Virginia existing prior to
the first day of January, 1861, and that Section 9 of the ordinance of
August 20, 1861, differs only in substance by prescribing the method
of determining the portion of the debt to be paid by West Virginia.
The ordinance says: “The new State shall take upon itself a just
proportion of the public debt of the Commonwealth of Virginia, prior
to the first day of January, 1861;” and the constitutional provision
is that “an equitable proportion of the public debt of the common-
wealth of Virginia, prior to the first day of January, 1861, shall be as-
sumed by this State.” There is no difference in substance between
the obligation imposed by the ordinance and the promise made by
the Constitution. The ordinance expressed the will of the people of
Virginia, speaking through their Convention. It required the new
State to take upon itself a “just proportion” of this public debt prior
to the first day of January, 1861, and it also provided the method
of ascertaining it. The people of the proposed new State afterward
adopted a Constitution wherein it was provided that an “equitable
proportion” of the public debt of the Commonwealth of Virginia,
prior to the first day of January, 1861, shall be assumed by this
State.” Reading the ordinance adopted by the Virginia Convention
and this section of the Constitution of West Virginia together, there
is no conflict or room for misunderstanding. In addition to this,
it should be moted that, after this ordinance was adopted and the
Constitution prepared for ratification, the General Assembly of Vir-
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ginia, by an act passed May 13th, 1862, gave consent to the forma-
tion and erection of the State of West Virginia under the provisions
set forth in the Constitution of the State of West Virginia.
Prior to the decision of the Supreme Court of the United States
hereinbefore quoted, the contention of West Virginia had always been
 that the just and equitable proportion of this debt should be ascer-
tained in the manner provided by the ordinance of August 20th,
1861, commonly known as the “Wheeling Ordinance;” but Virginia
sought to depart from this method.. In direct disregard of internal
improvements and relative wealth, she assumed that, inasmuch as the
new State embraced about one-third of the territory and about one-
third of the population, the equitable proportion of the debt which
West Virginia should pay would be one-third. The Court was of the
opinion that, conceding the fact that West Virginia must bear an
equitable proportion of the debt, the nearest approach to justice that
the Court could make was to adopt a ratio determined by the valua-
tion of the real and personal property of the two States on the date
of the separation, June 20th, 1863, excluding slaves from the valua-
tion. The valuation thus ascertained showed the value of the real and
personal property of Virginia to be $300,887,367.74, and of West Vir-
ginia $92,416,021; the ratio of liability being .7651 for Virginia and
2349 for West Virginia, (Virginia v. West Virginia, 220 U. 8. 1,)
and Justice Holmes speaking for the Court, in syllabus 8 of the
opinion, says:

“The valuation of the real and personal property of the
two States of Virginia and West Virginia on the date of
their separation, excluding slaves, is the proper basis for
determining the equitable proportion of the public debt of
the original State of Virginia which was assumed by the
State of West Virginia at the time of its creation as a state,
subject to the qualification that the difference between Vir-
ginia’s share on this ratio and the amount which her creditors
were content to accept from her should be deducted from the
sum to be apportioned.”

With this difference of opinion as to the method of ascertaining
the proportion of the debt which West Virginia had assumed, it is
not strange that there should be difficulty in concluding a settlement.
It was a proper subject for negotiation.
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ATTEMPTS TO SETTLE.

Section 8 of Article 8 of the Constitution of West Virginia of 1863,
before referred to, in addition to pledging the State of West Vir-
ginia to assume an equitable proportion of the public debt of the Com-
monwealth of Virginia, prior to the first day of January, 1861, also
made it the duty of the Legislature to ascertain the same as soon
as might be practicable.

The representatives of Virginia with a view, doubtless, of creating
a sentiment prejudicial to West Virginia have persisted in the claim
that West Virginia has always sought to evade a settlement. These
charges are not sustained by the records. On the contrary, the only
fair and practicable methods of settlement have been the propositions
coming from West Virginia. The propositions coming from Virginia
have never been in a fair or practicable form. They were always
submitted at a time when no settlement could be made, or after she
had placed herself in a position where she was disqualified from set-
tling in her own interest, or coupled with conditions that West Vir-
ginia could not accept. As this is a question affecting the honor of
the State, we beg to call attention to the facts and circumstances
which have caused this delay of half a century.

In the first place, it must be borne in mind that the Civil War
had existed in Virginia for two years before the formation of West
Virginia, and continued until the Spring or Summer of 1865 ; that
during that time, the books, papers and reports essential to a settle-
ment were at Richmond, and beyond the reach of West Virginia,
and that for many months after the Confederate Government (with
which a large portion of Virginia was associated) had lost control -
of Richmond, the necessary data,—owing to the unsettled conditions
of the State—could not be secured. It is very evident, as a matter
of public history, that for many months after Richmond passed into
the hands of the Federal Government and the Civil War was prac-
tically closed, the conditions there existing precluded any settlement
of a case of this magnitude, presenting so many questions of pub-
lic interest.

It was not until February, 1866, that either State took any action
looking to a settlement. The first official action taken by either
State with a view to a settlement, was the resolution of the General
Assembly of Virginia, adopted February 28th, 1866, hereinbefore
quoted.

The Legislature of West Virginia was not in session when this
resolution was adopted, and before its next session, the Common-
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wealth of Virginia instituted a suit in the Supreme Court of the
United States against the State of West Virginia, claiming that the
counties of Berkeley and Jefferson were never legally parts of the
State of West Virginia, and asked that the boundary lines between
the two States be so established as to include these counties within
the boundaries of Virginia. This suit was not finally determined
until March 6th, 1871. (11 Wallace, 39).

As a matter of course, with area, population, relative wealth, and
expenditure for internal improvements dependent upon the outcome
of this issue, no settlement between the two States could be consum-
mated during the pendency of this suit, but the West Virginia Legis-
lature, with a view of expressing a desire to settle at the earliest pos-
sible moment, at its first session after receiving notice of the Virginia
resolution, adopted the following resolution on February 28th, 1867:

“SpNATE JornT RusornuTion No. 19.—“To provide Com-
missioners to treat with the authorities of Virginia in regard
to the public debt of that State.”

“Waerras, the General Assembly of Virginia, on the
twenty-eighth day of February, 1866, adopted a series of
resolutions deeply lamenting the dismemberment of the ‘Old
State, and declaring a sincere desire to establish and per-
petuate the reunion of the States of Virginia and West Vir-
ginia, and appealing to their brethren of West Virginia to
concur with them in the adoption of suitable measures of
co-operation in restoration of the ancient Commonwealth
of Virginia, with all her people and up to her former hound-
aries, and further providing for the appointment of three
Commisgioners with authority to treat on the subject of the
restoration of the State of Virginia to its ancient jurisdic-
tion and boundaries, and further empowering said Commis-
sioners to treat with the authorities of the State of West
Virginia upon the subject of a proper adjustment of the pub-
lic debt of the State of Virginia, due or incurred previous to
the dismemberment of the State; and,

‘.‘WIE[EREAS, Commissioners have been appointed on the
part of the State of Virginia pursuant to, and for the pur-
pose named in the resolutions aforesaid ; and,

“Wiereas, the citizens of West Virginia deeply regret
the civil strife, (for which they were in no way responsible),
in the midst of which they secured their State organization,
yet they regard their separate State existence of the most
vital importance to them, and have no purpose or intention
whatever, of reuniting with the State of Virginia; and,

“WnErEAs, the citizens of the State are not only willing
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but deeply anxious that a prompt and equitable settlement
should be made between the States of Virginia and West
Virginia, and they greatly regret that the State of Virginia
has interposed a difficulty by the institution of a suit against
this State, to recover jurisdiction over the counties of Berke-
ley and Jefferson, which they fear will delay such a settle-
ment; therefore,—

“Resolved by the Legislature of West Virgini(‘z‘:

“1. That the people of this State are unalterably opposed
to a reunion of this State with the State of Virginia, and
will not entertain any proposition looking to that end.

“2. That so soon as the suit of Virginia against this
State, now pending in the Supreme Court of the United
States, to recover jurisdiction over the counties of Berkeley
and Jefferson has been fully disposed of, the Governor of
this State appoint three Commissioners on the part of this
State to treat with the Commissioners appointed by the
State of Virginia upon the adjustment of the public debt of
said State as provided in Section IX, of ‘An Ordinance to
provide for the formation of a new State, adopted by a
convention of the people of Virginia on the 20th day of Au-
gust, 1861, and in Section VIII of Article VIII of the Con-
stitution of West Virginia, and report their action to the
Governor, to be by him communicated to the Legislature of
this State for their approval or disapproval.”

On the 18th day of February, 1870, the General Assembly of Vir-

ginia passed the following act:

“Chap. 6. An Act for the adjustment of the public debt
with the State of West Virginia.

“1. Be it enacted by the General Assembly, That three
Commissioners, resident citizens of this State, be appointed
by the Governor to treat with the authorities of West Vir-
ginia upon the subject of the proper adjustment of the public
debt of the State of Virginia, due or incurred previous to the
dismemberment of the State, and of a fair division of the
public property, provided, however, that the action of said
Commissioners shall be subject to the approval or disapprov-
al of the General Assembly.

“9. The said Commissioners shall enter upon their duties
without delay, and shall receive the same pay and mileage as
members of the General Assembly while actually engaged in
the discharge of them; and they shall within the next sixty
days after their appointment, make a full report of their
proceedings to this General Assembly.
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“3. This act shall be in force from and after the passage
thereof.”

This act would scem to meet the requirements of the West Vir-
ginia resolution of February 28th, 1867, but the suit in the Supreme
Court of the United States was still pending, and no action by either
State could be taken at that time. The Assembly of Virginia on the
11th day of February, 1871, (while the suit was still pending) adopted
the following joint resolution:

“Tendering to West Virginia an arbitration for the appor-
tionment of the public debt.

“Wunrreas, the Constitution of both Virginia and West
Virginia impose upon the respective legislatures of said
States the duty to provide by law for adjusting between
them the proportion of the public debt contracted prior to
the first of January, 1861, proper to be borne by each of said
States; and

“WHEREAS, it is essential to the financial interests of Vir-
ginia that said settlement should be obtained as soon as prac-
ticable; therefore,

“Be 1t Resolved by the General Assembly of Virginia:

“That the Governor of this Commonwealth be, and he is
hereby, authorized to tender to the State of West Virginia an
arbitration of all matters touching a full and fair appor-
tionment between said States of the public debt, and in the
event of the acceptance of such offer of arbitration by West
Virginia, then the Governor, Lieuntenant Governor, Presi-
dent of the Court of Appeals, Auditor of Public Accounts
and the Secretary of the Commonwealth shall appoint two
arbitrators on the part of this State, who shall not be citi-
zens of this State, to meet any two arbitrators selected
by West Virginia, not citizens of said State.

“The arbitrators so appointed shall, if they deem it ad-
visable, appoint an umpire. Said arbitrators and umpire
shall, as soon as practicable, proceed to adjust, award and
decide upon fair, just and equitable prineiples what propor-
tion of said public debt shall be paid by West Virginia, and
what part thercof shall be paid by this State. Said appor-
tionment when ascertained and made, to be reported by said
arbitrators to the Legislature of said States, 1o enable them
to carry out such award or apportionment by appropriate
legislation.

“Tach State may be represented by counsel and the board
hereby directed to appoint the arbitrators for Virginia shall
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be, and are hereby authorized to draw on the Treasury of
the State of Virginia, out of any money not otherwise ap-
propriated, a sum sufficient to defray the necessary expenses
of this arbitration on the part of Virginia.”

The effect of this resolution was to supersede the act of February
18th, 1870. _ ;

On the 15th day of February, 1871, the Legislature of West Vir-
ginia adopted the following: v

“Joint resolution authorizing the appointment of Com-
missioners to treat with the State of Virginia on the subject
of the State debt.

Resolved by the Legislature of West Virginia:

“1. That the Governor, on or after the fifteenth day of
March, 1871, appoint three disinterested citizens of this
State to treat with the authorities of the State of Virginia
on the subject of a proposed- adjustment of the public debt
of that State prior to the first day of January, 1861, and
make report thereof to the Governor, to be printed and com-
municated by him to the Legislature at the commencement
of its next session, for approval or disapproval.

“2. The Commissioners so to be appointed are further di-
rected to ascertain and report the amount of said debt then
held by persons other than the State of Virginia, and what
said debt was incurred for, and what amount of the State
debt was then held by the commissioners of the sinking fund
and by the board of the library fund; that they ascertain
and report the amount of all investments then held by the
State, their respective amounts and character, and what por-
tions thereof were then productive, and the dividends there-
from, and whether any of such investments then so held by
said State have since been donated, changed, converted or
disposed of by the authorities of said State, and if so, the
amount and how disposed of ; that they ascertain and report
the revenue derived for the fiscal year ending on the thirtieth
of Sepfember, 1860, from all sources, by the State of Vir-
ginia, within the present territory of Virginia, and the
amount derived from all sources from the territory now com-
posing the State of West Virginia; and that they report any
other relevant matter deemed proper by them.

“3. The commissioners so to be appointed shall pro-
ceed without delay in the execution of their duties, and as
a compensation for their services shall each receive six dol-
lars per day for the time that they or any one or more of them
may be actually employed therein, and the same mileage
as that allowed to members of the legislature, and may em-
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ploy such accountant or clerk, at a reasonable compensation,
as they may deem necessary ; and the governor shall have the
power to remove any one or more of the commissioners, and
fill any vacancy that may occur from removal, death or fail-
ure to act.

“4. Nothing herein contained shall be construed as waiv-
ing or impairing in any way the rights of this State to juris-
diction over the counties of Berkeley and Jefferson.

«5. That the foregoing resolution be communicated by
the governor to the governor of Virginia.”

And on the 24th day of February, 1871, the West Virginia Legis-
\ lature adopted another resolution replying to the Virginia resolution
; of February 11th, 1871, declining to appoint arbitrators who were not
citizens, and inviting Virginia to appoint three disinterested citi-
zens as Commissioners to treat with a like Commission of West
Virginia theretofore authorized on the part of this State, which joint
resolution was in the following words:

SExaTE JoinT Rmsorurion No. 21.—“Providing for
the settlement of the debt between Virginia and West Vir-
ginia.”

“Wrereas, The Legislature of West Virginia in discharge
of the duty imposed by the Constitution of the State to ‘as-
certain as soon as may be practicable’ the equitable propor-
tion of the public debt of the Commonwealth of Virginia
to be assumed and liquidated by this State, has authorized
and directed by joint resolution passed on the fifteenth day of
February, 1871, the appointment by the Governor of three
disinterested citizens of this State to treat with the author-
ities of the State of Virginia on the subject of a proper ad-
justment of the public debt of that State, prior to the first
day of January, 1861; and

“WarreAs, The Governor of the Commonwealth of Vir-
ginia, by authority conferred by a joint resolution of the Gen-
eral Assembly of said Commonwealth, passed February 11th,
1871, has tendered on behalf of said Commonwealth to the
State of West Virginia, ‘an arbitration of all matters touch-
ing a full and fair apportionment between said States, of
the said public debt’ by arbitrators, not citizens of either
of said States, and not subject to the ratification of the leg-
islative departments of said States; and

“Wrereas, Any adjustment of the said debt should be
subject to such ratification; and

“WrreAs, Citizen commissioners would of necessity be
more familiar with the circumstances attending the creation
of said debt, and the many intricate questions - connected
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therewith, and upon the proper comprehension of which
must depend the equitable apportionment and adjustment
of the same between said States; therefore,

“Resolved by the Legislature of West Virginia:

“l. That the tender of an arbitration made by the Gov-
ernor of the Commonwealth of Virginia to this State for the
adjustment of the public debt of said Commonwealth, hav-
ing been anticipated by the action of the Legislature of this
State, authorizing the appointment of Commissioners to
treat upon said subject, the said tender is respectfully declin-
ed, and the Commonwealth of Virginia is invited to appoint
three disinterested citizens as Commissioners with authority
to treat with like Commissioners heretofore authorized on
the part of this State. And said Commissioners on behalf of
this State in addition to the powers heretofore conferred,
are hereby further empowered to proceed, as soon as prac-
ticable, to adjust, award and determine, upon fair, just and
equitable principles, what proportion of said public debt of
Virginia should, in their opinion, be paid by West Virginia,
and what part thereof should be paid by Virginia, subject,
however, to the approval and ratification of the Legislature
of West Virginia, and the General Assembly of Virginia.

“2. The Governor of this State is hereby directed to com-
municate to the Governor of the Commonwealth of Virginia,
without delay, certified copies of this preamble and joint
resolution.”

It will be observed that this resolution was adopted about ten days
before the suit was decided in the Supreme Court of the United States.

By the authority of this resolution, Hon. John J. Jacob, Governor
of West Virginia, appointed a Commission consisting of Jonathan M.
Bennett, John J. Jackson and A. W. Campbell, to treat with the au-
thorities of Virginia upon the subject of the public debt. This Com-
mission met at the city of Richmond in November, 1871, but the au-
thorities of Virginia declined to treat with them. A copy of their
report to the Governor of West Virginia reads as follows:

REPORT OF THE VIRGINIA DEBT COMMISSION OF 1871.

To His Excellency, J. J. Jacob, Governor of West Virginia:
Stk :—Under the joint resolutions passed by the West Vir-
ginia Legislature on the 15th and 24th days of February
last, the undersigned were appointed Commissioners by you
“to treat with the authorities of Virginia on the subject
of a proposed adjustment of the public debt of that State
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prior to the first day of January, 1861,” and were directed by
the Legislature “to make report thereof to the Governor,”
which we have the honor to do as follows:

On the 9th day of August last the Commigsioners met in
Parkersburg to confer together upon the subject matter of
their appointment and to organize a programme of proce-
dure in respect thereof. They addressed a letter to your
Excelleney notifying you of their meeting and organization,
and also the following letter to Governor Walker, of Vir-
ginia:

Parkershurg, W. Va., August 9, 1871.
To His Euxcellency, the Governor of Virginia:

Sir: The undersigned have the honor to inform you that
under the joint resolutions passed by the Legislature of
West Virginia on the 15th and 24th days of February last,
they have been appointed Commissioners by the Governor of
West Virginia to treat with Virginia in regard to the debt
as it stood on the first day of January, 1861.

Also, that they met in this city today for the purpose of
entering upon the discharge of their duties, and to this end
have designated General John J. Jackson as their chairman,
through whom they propose to receive such communications
as your Excellency may be pleased to submit.

Will your Excellency be pleased to indicate at your earliest
convenience what action, if any, has been or is likely to be
taken by Virginia in the matter of appointing commissioners,
or, in the event of no such appointments, what channel of
communication will be open to us.

We have the honor to be,

Your Excellency’s most obedient servants,

Jorrn J. JAaCKsON,
J. M. BENNETT,
A. W. CAMPBELL.

After forwarding this letter, together with the one to your
Iixcellency, the Commissioners adjourned to mect in Rich-
mond, on a day to be agreed upon later in the season, there
to confer with the authorities of Virginia, and to make such
examination of public documents as might enable them to
carry out the objects of their appointment.

Meanwhile they received from the Governor of Virginia in
answer to their letter of August 9th, a letter dated Septem-
ber 7th, the same purporting to be a copy of a letter ad-
dresged to your Excellency, and which is as follows:

EXECUTIVE CHAMBERS
Richmond, Sept. 7, 1871,
His Bxcellency, J. J. Jacob,
Governor of West Virginia.
Sir: T have the honor to acknowledge the receipt of your
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communication of the 17th ulto., notifying me of the ap-
pointment of Messrs. Bennett, Jackson and Campbell as
Commissioners on behalf of the State of West Virginia to
treat with the authorities of this State upon the subject of
the State debt. I have also received a certified copy of the
joint resolutions empowering you to make these appoint-
ments. Absence from the capital has prevented an earlier
response to these several communications.

On the 18th of February, 1870, an act was passed by the
Legislature of this State, and approved by me, authorizing
the Governor to appoint three Commissioners on behalf of
this State to treat with the authorities of West Virginia upon
the subject of a proper adjustment of the public debt of the
State of Virginia, due or incurred previous to the dismem-
berment of the State, and a fair division of the public
property.

Commissioners were promptly appointed under this act,
and notice of their appointment, together with an authenti-
cated copy of the act, were at once forwarded to the Governor
of West Virginia. No response whatever to my communica-
tion was made by the Governor of West Virginia, but I
learned through other sources that the matter was promptly
submitted to the Legislature then in session, by which, either
by act or resolution, the Governor was authorized to appoint

. Commissioners to meet and confer with these appointed from

Virginia. I have never been informed, however, of the ap-
pointment of any Commissioners under the authority thus
conferred.

A history of these proceedings, together with a statement
of my own views upon the subject, was submitted to our Leg-
islature in my annual message of December last, a copy of
which I herewith enclose. The Legislature, acting upon the
suggestion of the message, on the 11th day of February last
adopted a joint resolution, authorized the Governor to tender
to the State of West Virginia “an arbitration of all matters
touching a full and fair apportionment between said States
of the said public debt,” an authenticated copy of which joint
resolution, together with the tender of an arbitration as
therein authorized, was promptly forwarded to the Governor
of West Virginia.

This joint resolution, while it does not in terms repeal the
act of February 18, 1870, was intended to supersede it, and
therefore I do not feel authorized to appoint Commissioners.
Our tender of an arbitration has not been withdrawn, and I
regret exceedingly that the authorities of West Virginia
declined to accept it. I cannot understand what reasonable
objection can be raised to this fair and equitable mode of
adjustment so frequently resorted to by individuals and na-
tions, and I trust that West Virginia will re-consider her
action and accept the more speedy and satisfactory mode of
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_ginia and the General Assembly of Virginia.

settlement proposed by Virginia, to the end that prompt
justice may be done to the creditors of the old State, and that

‘harmony and good feeling may prevail between the people

of the two States.
: Very respectfully,
Your Excellency’s Ob’t. servant,
@G. C. WALKER, Governor of Virginia.

(P. S. Accompanying the above) : “The foregoing is a
copy of the original letter mailed to Governor Jacob.”

From this letter we at once understood that so far as a
conference with Commissioners or other persons authorized
to represent Virginia in that capacity was concerned, our
misgion was at an end. But the joint resolution under which
we were acting, copies of which you had forwarded for our
guidance, directed that we should “ascertain and report the
amount of the debt of Virginia on the first day of January,
1861, and what said debt was incurred for, and what amount
of this State debt was then held by the Commissioners of the
Sinking Fund, and by the Board of the Library Fund.” Also
that we should “ascertain and report the amount of all invest-

‘ments then held by the State, their respective amounts and

character, and what portions thereof were then productive,
and the dividends therefrom, and whether any of such in-
vestments then held by said State have since been donated,
changed, converted or disposed of by the authorities of said
State, and, if so, the amount and how disposed of.” Also
that we should “ascertain and report the revenue derived

from the fiscal year ending on the 30th of September, 1860,
‘from all sources by the State of Virginia within the present

territory of Virginia and the amount derived from all
gources from the territory now comprising the State of West

 Virginia;”’ and also that we “report any other relevant

matter deemed proper” by us.
_ In addition to the foregoing duties thus devolved upon us:

by the terms of the joint resolution passed on the 15th day

of February, we were “further empowered,” in the language
of the additional joint resolution passed on the 24th of the

‘same month, “to proceed as soon as practicable to adjust,

award and determine upon fair, just and equitable principles
what proportion of said public debt of Virginia should in
their opinion be paid by West Virginia, subject, however, to
the approval and ratification of the Legislature of West Vir-
»

Under this authority and direction thus minutely specified
to us, we felt called upon to take substantially the same steps
after the receipt of Governor Walker’s letter of September
7th as we would have taken had we expected to meet Commis-
sioners representing Virginia, viz.: to go to Richmond and
endeavor to gather the information expected and required
under the terms of our appointment.
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Accordingly we met in that city on the 9th of November
last and after spending several days in the examination of
such public documents as were available to us at the Capitol,
and realizing the necessity for further and more explicit and
official information than we could gather of ourselves unas-
sisted from said documents, we addressed the following note
to the Second Auditor of Virginia:

Richmond, November 14, 1871.
To the Second Auditor of Virginia:

Sir: T am directed by the Commissioners representing
West Virginia in the matter of the public debt of Virginia
prior to the first of January, 1861, to procure from your
office such information as can be furnished upon the
following points, viz.:

1. The actual amount of the public debt of Virginia on
the first of January, 1861. And wunder this head the
amounts of said debt owned by the Sinking Tund, the
amount owned by the Literary Fund, and the amount owned
by the Library Fund.

2. What portion of the bonded debt was 1nvested and
how invested on the first of January, 1861. Also What por-
tion of the investment was productive, what were the divi-
dends or profits arising therefrom for the year 1860, and
whether any such investments have since been donated,
changed, converted or otherwise disposed of.

3. What portion of the appropriations expended in West
Virginia for public improvements came from the sales of
State bonds and what portion from the revenues of taxes
of Virginia.

4. A copy of the advertisement for the redemption of a
portion of the public debt on the first of January, 1861.

5. A statement of the amount of public debt actually
redeemed on the first of January, 1861, pursuant to said
advertisement.

Upon these points the Commissioners desire to hear from
you at your earliest convenience.

Very respectfully, your obedlent servant,
A. W. CampBELL, Secretary.

In reply to the foregomg communication we received the
following note at 5 o’clock on the evening of the 16th of
November, after a lapse of two and a half days, and after we
had abandoned all hope of assistance asked for in our letter,
and after, in fact, we were on the eve of our departure for
home:
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SECOND AUDITOR'S OFFICE

Richmond, Nov. 16, 1871.
A. W. CamrseLn, Esq., Seeretary, &e.:

Dear Sir: Yours of the 14th was received. You ask me for
a report upon a variety of questions connected with our pub-
lic debt, the transactions of the Board of Public Works in
regard to it, and the financial affairs of the State, which it
is understood, of course, you propose to use in the contem-
plated adjustment of the portion to be paid by West Virginia
of the debt.

To answer the questions propounded would involve an
amount of labor which we could not bestow on the subject.

But, apart from this, T presume at an early day this office
will be called upon by the Executive or the General Assembly
of Virginia for detailed reports of all the matters referred to,
which will be available to you.

The books and records of this office are open to your in-
spection.

I trust that in failing to respond to your inquiries you
will not-regard me as in any wise wanting in official courtesy
to you or your associates. None, certainly, i intended.

I have the honor to be,
Most respectfully yours,
Asa Rocers.

With the reception of this note the C'ommissioners closed
their labors in Richmond, finding that a further stay was
not likely to add to the scant information already gleaned by
them from the public documents.

It is proper to say in connection with the Second Auditor’s
communication that we, in delivering our own communica-
tion to him, caused it to be verbally understood that we were
ready and willing to pay for the services of an expert, com-
petent to obtain for us the information requested and that
we did not desire or intend to treneh upon the services of
any one with whose duties the labor required might seriously
conflict.

After this termination of their visit to Richmond, the
Commissioners agreed to meet again on the 12th of Decem-
ber following, at Parkershurg, there to prepare and transmit
to your Excellency such information as they had been able
to obtain, and such as they might still further obtain, and
along with it such an expression of opinion as is called for in
the joint resolution of February 24th.

Accordingly we met in Parkersburg at the date named,
and after nearly two weeks of examination and comparison
of all the sources of information accessible to us, agreed upon
and drew up the facts and statements-hereinafter presented.

Previous to this meeting we had just received copies of
the Richmond papers of December 7th, containing Governor
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Walker’s message to the General Assembly of Virginia at its
meeting on the 6th, in which we observed that among other
allusions to the debt question pending between the two
States, and after reference to our correspondence with him of
August last and his answer thereto, as already quoted, he
proceeds to arraign the good faith of the authorities of this
State as follows:

“Now, if the authorities of West Virginia entertained an
earnest desire to make a speedy and final settlement of this
matter, why did they not accept our tender of arbitration -
a mode of settlement of such controversies universally rec-
ognized by both nations and individuals as right and appro-
priate. Suppose an equal number of Commissioners were
appointed by each State, and that they should meet and dis-
agree upon any or all points involved, who is to decide be-
tween them? And yvet, beyond a doubt, they would radieally
disagree upon the first or chief point to be settled, viz.: the
basis or principle upon which the settlement should be made.
But suppose that the Commissioners should finally agree,
does any one suppose that their finding would be ratified by
the legislatures of the two States, disagreeing as the people
do radically upon the merits of the question at issue? Of
course not.”

This question from Governor Walker’s message fairly
exhibits the spirit in which he has seemed to view not only
our own efforts to carry out the objects of our appointment
but likewise the sincerity and good faith of the Legislature
of West Virginia in providing for the appointment of such a
commission by your Excellency.

And yet while this is the case it is not to be forgotten that
Virginia herself initiated this method of attempting to adjust
the debt question. And the language of the Governor would
seem to be all the more gratuitous in such a connection from
the fact that in his annnal message of December 7, 1870, he
congidered it worth while to allude to the political change
that had taken place in this State at the preceding October
election, and bespoke in so many words for the “new admin-
istration” and “opportunity of manifesting its intentions and
its appreciation of honesty and fair dealing.” And yet not-
withstanding this langnage by himself thus voluntarily
employed on our behalf, and notwithstanding also the fact
that one of the early acts of the “new administration” was to
respond to the policy that Virginia herself had initiated,
and before it was known in this State that she had changed
that policy, and while the appointees under the response were
in Richmond seeking in vain from the proper authority of
Virginia for such information as every debtor is entitled m
law to receive from his ereditor, saying nothing of that spirit
of “fair dealing” that was so conspicuously spoken of on our
behalf, Governor Walker proceeds in his later message to
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asperse the good faith of the State of West Virginia after
the manner and in the words that we have quoted.

The authorities of West Virginia have never assumed to
themselves any right of precedence in the matter of a policy
for adjusting the difficulties surrounding the debt question.
But in the joint resolution passed on the 24th of February
last, they did assume the modest right of adhering to the
policy already inaugurated by the State of Virginia, and by
her so freely tendered heretofore for their acceptance, and
therefore they respectfully declined to adopt a new and differ-
ent proposition from her until they could test the merits of
the one already adopted.

Apparently the present Executive of Virginia from an
enforced familiarity with the workings of “personal govern-
ment” which he so much deplores, has acquired ideas as to
the right of initiative between equal contracting parties that
are scarcely consistent with the delicacy of the issue pending
between this State and his own. For instance, in his letter
of September the 7th, he tells us that the legislature of Vir-

ginia, upon his suggestion, has tendered an arbitration to this’

State, and he trusts “that West Virginia will reconsider her
action and accept the more speedy and satisfactory mode of
settlement proposed by Virginia.” And again in his last
message, he says that “the better course to be pursued is for
the two States to submit the whole question to arbitration,”
and West Virginia is arraigned, as heretofore shown, for not
concurring in his opinions. Apparently it did not occur to
the Governor that since Virginia had proposed both modes of
settlement to this State, the latter might make her choice
between them without subjecting her motives to imputation.
And yet all that she had assumed to do is simply to choose
between two policies initiated by Virginia. Unless, there-
fore, it can be shown that it is the prerogative of that State
to prescribe the terms upon which the debt shall be adjusted,
the question should hereafter be discussed in a spirit better
calculated to allay all sectional irritation.

But we pass from this incidental reference to Governor
Walker’s strictures upon the attitude of this State towards
the debt question to the action of the Virginia legislature
upon the same question as embodied in the act approved on
the 30th of March last, and known as the Funding Bill. This
act is in keeping with the initatory legislation in regard to
the debt to which we have just referred. It assumes to
apportion the debt of that State arbitrarily, notwithstand-
ing her authorities had six weeks before the passage of the
act received mnotice of the joint resolution of the West Vir-
ginia Legislature, providing for the appointment of Commis-
sioners. It assumes, also, to apportion the debt, not as it
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stood on the first day of January, 1861, but as it would stand
on the first day of July, 1871, after the interest had been
twice compounded, once in 1866, and again at the date last
named ; and to apportion it, too, upon the basis of territory
and population, and without any reference to the equities
that should always govern an assignment of debt between
sections that were so notorious in our own case. In other
words it assumes to apportion to West Virginia one-third
of the debt as it now stands, simply on the ground that she
has one-third of the territory and population formerly be-
longing to Virginia, and without reference at all to the ques-
tion of resources and values. This is apparently the practical
result which Governor Walker hoped to reach when he urged
upon us the “more speedy and satisfactory mode of settle-
ment proposed by Virginia,” inasmuch as he tells us in his
late message that this is the “plan for a reorganization of
the State debt,” which he “had recommended twelve months
before.”

But without reference to the authorship of this or any
other “plan” for adjusting the debt question, we propose
to consider as briefly as possible the real cause now pending
between Virginia and West Virginia as we understand it.

The tables or statements which we annex as a part of our
report show, among other things, the following facts:

That the funded debt of Virginia on the first day of Janu-
ary, 1861, was $31,778,867.32, after all reductions.

That all or nearly all of this debt was incurred for and
actually expended in works of public improvements, such as
canals, railroads, turnpikes, plank roads and bridges.

That this vast sum, upwards of $30,000,000, was ex-
pended for improvements in the present State of Virginia,
and only about two and a half millions in the present State
of West Virginia.

That the present State of Virginia contains 41,352 square
miles and West Virginia only 20,000 square miles or less
than one-third.

That the counties composing what is now Virginia con-
tained by the census of 1860 a population of 1,220,829, and
those composing West Virginia only a population of 374,-
985, or less than one-fourth.

To these exhibits we append others, under our instruec-
tions from the Legislature, but they are such as do not enter
into our argument here, which is to show that no just appor-
tionment of the debt can be made upon the basis of popula-
tion and territory alone, which is the basis upon which the -
Virginia Funding Bill is confessedly predicated.
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This theory of apportionment is apparently quite current
among the people of that State, and 1s defended with ability
by Judge Meredith, of Richmond, in a carefully prepared
paper on the subject. His position is that West Virginia
should pay. one-third of the debt, because, as he says, it is
a principle of international law governing the division of
nations that “the obligations which had acerued to the whole
before the division are, unless they are the subject of special
agreement, ratably binding upon the different parts.” This
he gives as a quotation from Phillimore. Two inquiries
present themselves in connection with it: Tirst, was Vir-
ginia a nation in the sense intended by Phillimore? and,
Second, what are we to understand by a ratable part of a
debt? We presume that it will not be contended that the
general rights and obligations of a nation, as defined by inter-
national law, belonged to Virginia prior to the division of
the State, and therefore we cannot admit the applicability of
the quotation in that particular. Neither can we admit
Judge Meredith’s construction of the word “‘ratable.” He
applies it exclusively to territory and population and ex-
cludes everything in the shape of resources and value, such
as public works, buildings and institutions, which, as we all
know, vitally affect the equity of a division of territory.

Judge Meredith next adduces the following quotation from
Chancellor Kent to sustain his position:

“Tf a state should be divided in respect to territory, its
rights and obligations are not impaired and if they have
not been apportioned by special agreement those rights are
to be enjoyed and those obligations fulfilled by all the parts
in common.”

This quotation is much more intelligible and just, and we
think will tend to sustain the conclusions we have reached,
as hereinafter stated.

In addition to the two quotations already given, Judge
Meredith cites other authorities to sustain his position that
West Virginia is chargeable with one-third of the debt, but
we do not regard them as applicable to the case under con-
sideration. First, because Virginia is not a nation. Second,
because in all the cases referred to in the authorities quoted,

treaty stipulations had more or less to do with the question. -

Third, because the debts were war debts, the benefits of
which, if any, accrued to each individual, and the obliga-
tions of which therefore rested upon each. In no instance
was the debt created for internal improvements which
necessarily confer partial and local benefits that in most cases
exceed the general benefit to the State at large. We there-
fore fail to see the proper analogy that should exist to make
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these citations precedents for the case of Virginia and West
Virginia.

Judge Meredith winds up these references to various
authorities by two general deductions of his own, as follows:

1. “That the public debt of a State is not affected by a
change in the form of its government, nor by the partition
of its territory into two States, but remains in full force and
must be discharged.”

2. “That if a State be divided into two or more States,
the debts which had been contracted by the whole before the
division are, unless they have been the subject of a special
agreement, ratably binding upon the different parts in pro-
portion to territory and population.”

The first deduction is not necessary to consider, as West
Virginia, in her ordinance of separation from Virginia, as
also in her congtitution, agreed to pay an equitable propor-
tion of the pablic debt. What that equitable proportion is
we are now considering.

_In reference to the second deduction we have to remark
that Judge Meredith draws a conclusion from his authorities
which they do not sustain. Phillimore, for instance, says
that “if a nation be divided into various distinet societies,
the obligations which had accrued to the whole before the
division are ratably binding upon the different parts.” Here
Phillimore and the authorities stop. But this does not suf-
fice for the Virginia side of the question and Judge Mere-
dith adds after the word “parts” the words “in proportion
to territory and population.” These words are not found in
any of the authorities, so far as we are advised, and certainly
not in any of the quotations adduced by the Judge.

A moment’s consideration will show that a division of debt
according to population and territory would not only be im-
practicable but would conflict with common sense, It would
be impracticable because it does not determine the relative
value of each one of the two elements of population and
territory. Suppose the population to be twice as much as the
territory, or suppose the territory to be three times as great
as the population, which element has the greater value in
determining the result?

Without pursuing this thought further it is manifest that
nothing is settled by such a rule. You must fix the relative
value of the two elements hefore you can reach a conclusion:
It is, therefore, plain why the books do not give the rule as
stated by Judge Meredith, because of its indefiniteness, but
mainly because of its injustice. Would: any sane man lay
down a rule for the division of a State which would ignore
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the great cities, public improvements, public works, institu-
tions of all kinds, great commercial advantages, such as
rivers and harbors and the great advantage of fertility of
soil ; all of which and many other elements of wealth, prop-
. erty and power, might be found in one division and be wholly
absent in the other? Hence we say that such a rule is re-
pugnant to common sense. '

A public debt is mainly a charge upon the wealth and
resources of a people. It is represented by taxes, and taxes
are imposed not on the number of square miles but on
resources and values. How much stronger is the case when
the very debt under consideration was created in developing
and enriching one portion of the State almost exclusively.
Nay, more, when that division of the State is in possession
of and enjoying, giving away and selling at auction and
otherwise disposing of the very subjects for which the debt
was created.

These considerations afford abundant reason why no
authority would say, in the absence of a compact (unless
there was perfect homogeneity) that it would be just to divide
a “nation” any more than an individual estate by population
and territory. We doubt not that Judge Meredith himself
would scout the idea of dividing an estate on such a basis
and without reference to the quality of the land and the im-
provements made. Why then would he ignore such consider-
ations in apportioning a public debt between two divisions
of a State? Chancellor Kent, whom he has quoted, does not
sustain him in so doing. The quotation already given from
that author says that “if a State should be divided in respect
to territory its rights and obligations are not impaired ; and
if they have mnot been apportioned by agreement,
those rights are to be enjoyed and those obliga-
tions fulfilled by all the parts in common.” Not
a word in this quotation about a division ratably accord-
ing to population and territory. According to this authority
the State of Virginia was only a tenant in common with West
Virginia in all the public works, improvements and property
of the original undivided State, and had no authority to
alienate, sell, give away, or dispose of any of the public works,
and being in possession and holding them for her own exclu-
sive use and benefit, by ousting West Virginia she would be
bound to account to the latter for her share. This would
seem to be the legitimate conclusion from the authorities
relied on by Judge Meredith, even admitting their applica-
bility to the case under consideration, which we do not con-
cede by any means; and, therefore, with this reference we
pass them by.

We think we take a more practicable view of the subject.
and one which will attain all the ends of justice. The table
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accompanying this report shows that the bonded debt of Vir-
ginia on the first day of January, 1861, represented money
borrowed and expended in improving the State by canals,
railroads, turnpikes, plank roads and bridges. All these ex-
penditures conferred a local and special benefit, were ex-
pended, not only by the outlay of the money in creating a
market and stimulating enterprise and trade, but in other-
wise developing the resources of particular localities to an
extent quite equal to the general benefit of the State at large.
And this local and general development is the sum of the
value of the improvements to the section where located, and
gives them an inestimable and abiding value to that section.
This value is progressive and not susceptible of being fixed.
So certainly is this the case that it is probable, if it were
practicable to utterly extinguish those improvements, and
thereby extinguish the debt, that the State where they are
located would not listen to such a proposition.

It may be assumed then that the public works for which
the debt was created are worth what they cost. Virginia, by
selling, donating, and disposing of those works as her own
property, without regard to the rule laid down by Chancellor
Kent, and without consulting West Virginia, must be taken
to have accepted them on that basis, and is therefore charge-
able with them on that basis.

When the tables are consulted they will show an expendi-
ture of over thirty millions in Virginia and about two and
a half millions in West Virginia. Much of this latter was
expended at comparatively recent dates, whereas the expendi-
tures in Virginia range through a period of fifty years, with
henefits accruing more or less throughout that period. In
the light of such facts, we submit that no intelligent mind,
wishing only to do justice, can doubt for a moment that the
benefits conferred, and not the territory and population,
should be the principal, if not the only basis of an adjust-
ment of the debt. The Governor of Virginia, in his mes-
sage of 1870, and again in 1871, and the Legislature of that
State, by its funding bill, seem, however, to have entirely
overlooked the foregoing considerations, and to have jumped
to the conclusion that West Virginia should pay one-third
of the debt.

We see the case differently. On the one hand, for instance,
we see rich cities, commercial marts of all kinds, navigable
rivers, fine harbors, a highly improved productive territory,
wealthy capitalists and a well to do people, public institu-
tions, such as a State Capitol, and extensive public grounds,
an Executive Mansion, a Penitentiary, Armory, University,
two Lunatic Asylums, a Military Institute, a Blind Asylum,
a valuable miscellaneous and law library, a large literary
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fund and the United States deposit of surplug revenue, all
these resources in addition to the vast millions invested in
panals and railroads and other avenues of inland commerce.

On the other hand we see set in the balance against these
rich resources the territory of West Virginia, less than one-
third of the old State, much of it broken into barren moun-
tains and hills, no navigable streams penetrating it in every
direction, no railroad but the Baltimore & Ohio, no public
works or institutions, her lands mostly covered with un-
broken forests and rewarding industry but grudgingly, no
outlets in the interior for the little surplus existing, the peo-
ple poor and subsisting by rough work in the woods and
fields, possessed of no capital wherewith either to develop
their localities or ameliorate their own condition in life, in
fact, their only wealth being for the most part their poor
soil, their untiring perseverance and their indomitable love
of liberty.

And yet, notwithstanding this great discrepancy between
the condition and resources of the two States, Virginia
asgigns one-third of her funded and compounded debt to
West Virginia to pay, simply because the latter has one-third
of the territory and one-fourth of the population formerly
belonging to the whole State. And, this, too, notwithstand-
ing her papers have often proclaimed that West Virginia wag
a foster child of the old State, and as such dependent upon
her bounty. This opinion we shall not stop to discuss, and we
only refer fo it as showing the inconsistency between the
theory and practice of our Virginia friends. Supposing it
to be correct, the explanation as to how it came about can
never be made creditable to those who lavished all their fa-
vors on one section of the State, and withheld them from
the other, and the vindication of the step taken by West Vir-
ginia during the war in separating from the old State con-
sists largely of this traditional discrimination against her.
And in this connection it may not be out of plaoe to notice
that the increase of population in West Virginia during the
decade from 1860 to 1870 was of a character to still further
vindieate the step taken, it being about thirty per cent. This
large inerease illustrates her onward mareh sinee her separa-
tion from her former foster parent, and tends to suggest how
far in advance of her present position she really might have
been had she received in the past anything more than “the
crumbs that fell from the rich man’s table.”

We come now to the conclusion of our report. Having
given our reason why we dissent entirely from the position of
Virginia in reference to the debt, we proceed to state our
own conclusions i regard to it as follows:

Statement A, as annexed to our report, shows that the



60

REPORT OF VIRGINIA DEBT COMMISSION

bonded debt of Virginia, on the first of January, 1861, after
all deductions, was ... ... ... vien.. $31,779,067.32.

The same statement also shows that all of said debt was
expended within the present State of Virginia, with the
excepiion Bl e Lo o $2,784,229.29.

Statement E, shows that $328,706.22 was collected from
counties in West Virginia after January 1, 1861.

Statement F, shows that the amount of expenditures for
all purposes in West Virginia was.......... $3,343,929.29.

We are not able to say certainly what part of this expendi-
ture was from the proceeds of State bonds (and, therefore,
a part of the State debt) and what part was appropriated
from the regular receipts of the treasury. We have had
access to no data that could determine the question. Our
letter to the Second Auditor at Richmond sought informa-
tion on this point in vain. But we have given Virginia the
benefit of it all as a credit on her side of the account,
although the resolutions under which we are acting contem-
plate nothing on the part of West Virginia but an assump-
tion of her proportion of the bonded debt, inasmuch as both
sections, and particularly Virginia, received appropriations
out of the ordinary receipts of the treasury.

We have charged West Virginia with all that we have
found expended within her limits, viz.: The amount of the
funded debt created for improvements within her territory,
the amount invested in her banks, the amount expended on
the Lunatic Asylum at Weston, and the estimated value of
the property known as the Lewisburg Law Library.

On the other hand we have credited her with her share of
the estimated value of the public property and assets of Vir-
ginia, other than the property represented in the bonded
indebtedness. This latter equalizes itself, and therefore does.
not enter into the account. Virginia has the property and
owes the debt which it represents. We refer only to the pub-
lic buildings, institutions, and other assets as given in State-
ment G. As to West Virginia’s share in these we can only
venture an approximate estimate. The public buildings, the
common property of the two States, paid for out of the gen-
eral revenue, we have estimated at $3,875,000 as per State-
ment &, and it would be reasonable we think to estimate;
West Virginia’s interest in them at one-fourth on the basis
of population.

The same statement shows that the surplus revenue of the
United States deposited with the State under the act of
Congress, June 23, 1836, gave Virginia $2,937,237.34, of
which sum she appears to have received at least $1,932,809.-
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33. This act assigned to each State its share of deposits on the
basis of its representation in Congress, and Virginia having
in 1860, thirteen representatives, three of whom were from
West Virginia, it would seem that three-thirteenths of that
fund belonged to the latter.

To this share of the deposits, and her interest in the pub-
lic property, we add, as per statement, her proportion of the
literary fund. This fund at the date quoted in statement
G, amounted to $1,509,583.16. As it was apportioned
throughout the State, on the basis of the white population,
we follow that rule in assigning to West Virginia three-
-sevenths of it, that being her ratio of white population in
1860.

Upon the data thus ascertained and explained, we sum-
marize the account between the two States as follows:

WEST VIRGINIA TO THE STATE OF VIRGINIA.

Dr. For the amounts expended and invested

in her territory as set forth in Statement “F,”...$ 3,343,929.29
Cr. By one-fourth of the es-

timated value of the public

‘buildings and other assets, as

given in statement “G”...... $ 968,750.00
Cr. By three-thirteenths of

the United States surplus fund

as per statement............. 446,032.92
Or. By three-sevenths of the
Literary fund as per same.... 647,079.92

COr. By the amount collected
in West Virginia after Januar
1, 1861, as per Statement “E”.. 328,706.22 2,390,569.06

Balance due Virginia ...... $§ 953,360.23

This is the balance as we find it after a protracted exami-
nation of such sources of information as were available to
us. And the ascertainment of it naturally brings our labors
to a conclusion. We commend our investigations to your
Excellency’s favorable consideration. From the beginning
we realized that the results arrived at must necessarily be
only proximate in their character, inasmuch as our sources
of information were limited. Subsequent inquiry, under
more favorable circumstances, may change the general result
a few thousands for or against either State, but such a contin-
gency is of course unimportant. The principle upon which
the debt should be adjusted is the important point to settle.
And it is to this point as set forth in these pages, that we beg
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leave, through your Excellency, to call the attention of the
Legislature.
Very respectfully,
Your Excellency’s most obedient servants,
J. J. JACKSON,
J. M. BENNETT,
A. W. CAMPBELL,

We beg to call specjal attention to the fact that Virginia
instead of appointing a Commission to treat with West Vir-
ginia, ignored her joint resolutions of February 15th, 1871,
and February 24th, 18%1, above quoted, and on the 30th day
of March, 1871, less than three weeks after the decision of
the Supreme Court, passed the first of her so-called “funding
acts,” in the following words:

“Chap. 282. An act to provide for the funding and pay-
ment of the public debt.

WiErEas, in the formation of the State of West Virginia
there were included within its boundaries about one-third of
the territory and population of the State of Virginia; and
whereas, in the ordinance authorizing the organization of
said state, it was provided that the said state shall take upon
itself a just proportion of the public debt of the common-
wealth of Virginia prior to the first day of January, eighteen
hundred and sixty-one, which provision has not yet been
fulfilled, although repeated and earnest efforts in that behalf
have been made by this state, and will continue to be made as
long as may be necessary; and whercas, the people of this
commonwealth are anxious for the prompt liquidation of her
portion of said debt, which is estimated to be two-thirds of
the same ; and whereas it has been suggested that the authori-
ties of West Virginia may prefer to pay that state’s portion
of said debt to the holders thereof and not to this state, as the
«constitution of this state provides; now, therefore, to enable
the state of West Virginia to settle her proportion of said
debt with the holders thereof, and to prevent any complica-
tions or difficulties which might be interposed to any other
manner of settlement, and for the purpose of promptly re-
storing the credit of Virginia by providing for the prompt
and certain payment of the interest upon her proportion of
said debt as the same shall become due; therefore,

“l. Be it enacted by the general assembly of Virginia,
That from and after the passage of this act, no bond, certifi-
cate, or other evidence of indebtedness shall be issued for
any portion of the debt of this State; nor shall any interest be
paid upon any part or portion of said debt, except as herein-
after provided.
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“2. The owners of any of the bonds, stocks or interest
certificates heretofore issued by this state, which are recog-
nized by its constitution and laws as legal except the five per
centum dollar bonds, and what are known as sterling bonds,
but including the stock of the Old James River Company,
and the bonds of the James River and the Kanawha Com-
pany guaranteed by this state, may fund two-thirds of the
amount of the same, together with two-thirds of the interest
due or to become due thereon, to the first day of July, eight-
een hundred seventy-one, in six per centum coupon or regis-
tered bonds of this state of the denominations of one hun-
dred, and the multiples thereof, dated that day and to become
due and payable in thirty-four years after that date, but
redecmable at the pleasure of the state, after ten years, the
interest to be payable semi-annually on the first days of Jan-
uary and July in each year. The bonds shall be made pay-
able to order or bearer and the coupons to bearer, at the treas-
ury of the state, and bonds payable to order may be exchang-
able for bonds payable to bearer, and registered bonds may
be exchanged for coupon bonds, or vice-versa, at the option
of the holder. The coupons shall be payable semi-annually
and be reccivable at and after maturity for all taxes, debts,
dues and demands due the state, which shall be so e\pressed
on their face; and the bonds shall bear on their face a declar-
ation to the effect that the redemption thereof is secured by
a sinking fund provided for by law under which they are
issued. The holders of the five per centum dollar bonds may
in like manner fund the same in like bonds, bearing, how-
ever, five instead of six per centum interest. In the funding
herein authorized, for any fractional sums less than one hun-
dred dollars, certificates shall be issued bearing the same
date and rate of interest, and payable at the same time as the
bonds issued under this section ; which certificates, in sums of
one hundred dollars, or any multlple thereof, shall be exchang-
able for bonds of the character herein authorized to be ISQUD(l
for any fractional sum less than one hundred dollars, which
may remain in making such exchange.

“3. Upon the surrender of the old and the acceptance of
the new bond for two-thirds of the amount due as provided
in the last preceding section, there shall be issued to the
owner or owners, for the other one-third of the amount due
upon the old bond stock or certificate of indebtedness so sur-
rendered, a certiﬁcate bearing the same date as the new bond,
setting forth the amount of the bond which is not funded as
here prov1ded in the last preceding section, and that payment
of the said amount with interest thereon at the rate prescrib-
ed in the bond surrendered will be provided for in accordance
with such settlement as shall hereafter be had between the
States of Virginia and West Virginia in regard to the public
debt of the State of Virginia existing at the time of its dis-



64

REPORT OF VIRGINIA DEBT COMMISSION

memberment, and that the state of Virginia hold said bonds,
as far as unfunded, in trust for the holder or his assignees,
and provided further, that until such final settlement with
West Virginia there shall be paid upon what are known as

sterling bonds, in the manner now prescribed by law, two-

thirds of the interest accruing on the principal of said bonds,
after July first, eighteen hundred and seventy-one; and for
the interest accrued to said date, certificates dated on that
day shall be issued, drawing the same rate of interest as the
bonds, two-thirds of which shall be paid as provided to be
paid on the bonds. The remaining one-third of unpaid in-
terest, both on the bonds and certificates, shall be payable in
money, and the principal of said certificates in new sterling
bonds of the same character as the old, in accordance with
such final settlement as shall be made with West Virginia.

“4  The treasurer is hereby authorized and directed to
forthwith cause to be prepared, engraved or lithographed,
registered bonds and bonds with coupons and certificates of
the character mentioned in the second and third sections of
this act; and when prepared shall commence the issuance
of the same as herein provided. The bonds and certificates
shall be signed by the treasurer, and countersigned by the
second auditor ; the coupons shall be signed by the treasurer,
or a fac simile of his signature shall be stamped or engraved
thereon. Bach denomination of bonds herein authorized to
he issued, both registered and coupon, shall constitute a se-
ries, and as they are issued; and the coupons in addition to
the number of the bonds to which they are attached, shall be
numbered from one to sixty-seven. Each class of certificates
authorized to be issued by this act shall be numbered, re-
spectively, from one upwards, and in addition thereto,
each certificate shall contain the number and date of the
bond or certificate on account of which it is issued. Each
bond, certificate of stock, and interest certificate, to be fund-
ed as herein provided, shall first be delivered to the second
auditor, who shall calculate and determine the amount for
which a bond shall be issued, under the second and third
sections of this act; which calculation shall be indorsed,
dated and signed by him on the back of such bonds, certifi-
cate of stock or interest certificate, and he shall cause a prop-
er registry thereof, together with the date and number of the
bond, certificate of stock or interest certificate, to be made
and kept in his office. After such indorsement and regis-
tration, the second auditor shall deliver the bond, certifi-
cate of stock, or interest certificate, to the treasurer, who
shall thereupon deliver to him a bond or bonds and certifi-
cates of the character named in the second and third sec-
tions of this act, duly signed and numbered, for the -several
amounts, respectively, according to said endorsement. The
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second auditor after making a proper registry of said bond
or bonds, and certificate to be kept in his office, shall deliver
the same to the person entitled to them. The treasurer,
shall, by proper endorsement, written or stamped, upon each
bond, certificate of stock, or interest certificate so surren-
dered and delivered to him, cancel the same, and endorse
thereon the date of such cancellation, and shall preserve the
same in his office until otherwise directed by law. The treas-
urer shall also have made and preserved in his office a proper
registry of every bond and certificate delivered by him to
the second auditor, and whenever a coupon bond shall be
issued payable to the order of any person or firm, he shall
secure and preserve the signature of such person or firm as &
part of such registry whenever practicable.

“5. Whatever sum may be realized from the claims of
this State against Seldon, Withers & Company, and the
Chesapeake and Ohio Canal Company, and from the sale or
disposition of the stocks and bonds, and debts owned by the:
state in and against any and all railway or other improve-
ment companies, and all sums which may be realized from:
the claims of this State against the United States, and from
any sales of any real estate now belonging to the common-
wealth, shall be paid into the treasury of the state to the:
credit of the sinking fund hereby authorized and created.

In the year eighteen hundred and eighty, and annually

thereafter, until all the bonds issued under and by authority
of this act shall have been paid, there shall be levied and

collected, the same as other taxes, a tax of two cents on the-

one hundred dollars of the assessed valuation of all the prop-

erty, personal, real and mixed, in the state, which shall be-
paid into the treasury of the state to the credit of the sink-

ing fund. The treasurer, the auditor of public accounts;

and second auditor are hereby appointed commissioners of
the sinking fund, and shall have (a majority acting) the-

control and management thereof, and shall annually, or of-

tener, apply whatever sum or sums may be to the credit of
the sinking fund, to the purchase and redemption of bonds:

issued by authority of this act.

“G.  All necessary expenses incurred in the execution of

this act shall be paid out of any moneys in the treasury
not otherwise appropriated, on the certificate of the correct-
ness of the same, signed by the treasurer and second auditor
and approved by the Governor.

“7. This act shall be in force from and after its pas-

e 2
sage.

Tt will be noted that by this act of the Assembly the Common--

wealth of Virginia not only ignored West Virginia’s offer to treat
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upon the subject, but assumed to settle the controversy herself with-
out consulting the State of West Virginia, and arbitrarily apportion-
ed to West Virginia one-third of the debt. This apportionment was
made upon the assumption that inasmuch as there was included in
the boundaries of West Virginia about one-third of the territory as
well as about one-third of the population of Virginia, the State of
West Virginia should pay one-third of the debt. This is the first
of a number of statutes passed by the Assembly of Virginia known
as the “funding acts”, whereby Virginia compromised with her cred-
itors. Under this act, Virginia undertook to provide for what she
assumed to be her proportion of the debt, to-wit: two-thirds. By
the terms of this act, upon the surrender of the old and the accept-
ance of the new bonds for two-thirds of the amount due thereon, as
provided in section two of this act, there should be issued to the owner,
for the other one-third of the amount due upon the old bond, stock or
certificate of indebtedness so surrendered, a certificate setting forth
the amount of the bond which was not funded and that payment of
the said amount with interest would be provided for in accordance
with such settlement as should thereafter be had between the Com-
monwealth of Virginia and the State of West Virginia in regard to
the public debt of Virginia. Under this act, a large number of cer-
tificates were issued and placed on the market. The circulation of
these under the name of “West Virginia Certificates” did great in-
justice to West Virginia.

The Commonwealth of Virginia, having made this compromise with
its creditors, whereby it relieved itself of the duty of paying one-
third of its debt until a final settlement should be had with West
Virginia, was in no hurry about the settlement. So long as it could
be deferred, Virginia could not be called upon to pay its creditors
any part of its debt set aside as West Virginia’s share. But, to make
certain that Virginia should never be required to pay more than two-
thirds of the amount due its creditors, an act was passed by the Gen-
eral Assembly on March 28th, 1879, in which it was expressly pro-
vided that “the acceptance of said certificates of West Virginia’s
one-third, issued under this act, shall be taken and held as a full
and absolute release of the State of Virginia from all liability on
account of said certificates.” (See Section 7 of said act.)

When the West Virginia Legislature adopted the joint resolution
of February 24th, 1871, authorizing the appointment of three Com-
missioners to treat with Virginia upon the subject of an adjustment
of the public debt and inviting Virginia to appoint a like Commis-
sion, the Commonwealth of Virginia found it more convenient for



REPORT OF VIRGINIA DEBT COMMISSION 67

her purpose to ignore this invitation and make a settlement with her
creditors. From this action on the part of Virginia, it is apparent
that the men in control of her affairs did not intend to make a fair
and just settlement with West Virginia. If they had sincerely desired
to settle, here was the opportune moment. This was, perhaps, the
only time in the history of the controversy when a settlement which
would have been just to both sides could have been made. The suit
which had been pending in the Supreme Court for more than four
years was ended a few days after the adoption of this resolution, re-
moving this impediment. Sufficient time had elapsed since the close
of the civil war to allay much of the bitter feeling between the citi-
zens of the two states engendered from 1861 to 1865. Business had
been revived to a very large extent and the machinery of the state
government restored to its mormal condition; and moreover, the
history of the various transactions out of which the debt arose,
and the equities of the two states, were fresh in the memories of
men who have since died. The personnel of the Commission ap-
pointed by the Governor of West Virginia under this resolution
was such as should have readily commended it to the Legislature of
Virginia. The reputation of these Commissioners was well known
to every public man in Virginia at that time. A. W. Campbell had
been for nearly twenty years the editor of the leading daily newspaper
of the State. He was a man of education, great ability, eminently
just and fair, and was recognized by all as one of the best informed
men in the State on all public questions. General John J. Jackson
was well and favorably known in both states. He was about sev-
enty years of age and had a wide experience in public affairs. He
served several terms in the Legislature of Virginia, was a member
of the Richmond Convention of 1861, and was conceded to be
one of the most active and independent public men of Virginia for
half a century. Any honest interest was safe in his hands. Jonathan
M. Bennett, the other Commissioner, was also eminently qualified
for the place. He was a man of splendid intellect, well informed,
public spirited and peculiarly suited for this position by reason of
his thorough knowledge of all the facts, having served as Auditor
of Virginia from 1857 to 1865, and thus had unusual opportunities
to become acquainted with all the details of the debt. He, perhaps,
better than any other living man was qualified to state this account
and adjust the equities between the two States. For a settlement
of this kind, West Virginia at the first practical moment made an
appeal and was denied. Virginia’s reply to this appeal was to place
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herself in a position where she could not settle. Under these circum-
stances, it does not become the representatives of Virginia to charge
West Virginia with an effort to delay settlement.

The representatives of Virginia having refused to freat with West
Virginia, no further action could be taken by this State, and the
Commonwealth of Virginia was content to let this matter rest for
twenty-three years. On the 6th day of March, 1894, Virginia revived
consideration of the question by the appointment of a Commission
to make settlement, but limited the powers of the Commission by
providing that “said Commission shall in no event enter into any
negotiations hereunder except upon the basis that Virginia is bound
only for two-thirds of the debt of the original state which she has al-
ready provided for as her equitable proportion thereof.” (See Joint
Resolution, Acts General Assembly of Virginia, 1893-4, p. 867.)

Of course, West Virginia could not enter into any negotiations for
a settlement under such conditions; therefore she declined said offer
to negotiate by a joint resolution of her legislature adopted February
Tth, 1895, reading as follows:

“Resolved by the Legislature of West Virginia:

“That this Legislature hereby declines to enter into any
negotiations with the debt commigsioners or commission, ap-
pointed under a joint resolution adopted by the General As-
sembly of Virginia. in the month of March, 1894, looking
to the settlement of the Virginia debt questlon on the basis
sel forth in said joint resolution.”

Virginia’s resolution of 1894 and West Virginia’s reply of 1895,
closed the efforts for the time to make gettlement.

VIRGINIA'S SUIT AGAINST WEST VIRGINIA.

Nothing further was done until the 26th day of February, 1906,
when an original bill in equity was filed by the Commonwealth of
Virginia against the State of West Virginia in the Supreme Court
of the United States, seeking an adjudication of the amount due Vir-
ginia from this State.

The bill charges that among other crrounds the Liability of West
Virginia for a just proportion of the public debt of the (C‘ommon-
wealth of Virginia rested on an ordinance adopted by the Conven-
tion at the city of Wheeling on the 20th day of August, 1861, known
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as the “Wheeling Ordinance,” which provided the method of ascer-
taining the liability of West Virginia on account of the said debt,
and that the State of West Virginia had by enactments and resolu-
tions of her Legislature recognized her liability for a just proportion
of the public debt of Virginia.

At the October term, 1906, the State of West Virginia interposed
her written demurrer to the bill of complaint of the Commonwealth
of Virginia, assigning several grounds of demurrer; and later—
to-wit, on the 25th day of February, 1907,—the State of West Vir-
ginia filed an amended demurrer to the said bill of complaint. The
questions raised by the demurrer of the State of West Virginia were
argued before the Court on the 11th and 12th days of March, 1907, by
counsel representing West Virginia and counsel appearing for the
Commonwealth of Virginia, and printed briefs were filed by counsel
for the respective States. On the 27th day of May, 1907, Mr. Chief
Justice Fuller delivered the opinion of the Court in respect to the
questions raised by the demurrer, which opinion is as follows :

“The State of West Virginia was admitted into the Union
June 20, 1863, under the proclamation of the President of
the United States of April 20, 1863, in pursuance of the act
of Congress approved December 31, 1862, upon the terms
and conditions prescribed by the Commonwealth of Virginia
in ordinances adopted in convention, and in acts passed by
the General Assembly of the Restored Government of the
Commonwealth, giving her consent to the formation of a new
State out of her territory, with a constitution adopted for
the new State by the people thereof. The ninth section -of
the ordinance, adopted by the people of the Restored State
of Virginia in convention assembled in the city of Wheeling,
Virginia, on August 20, 1861, entitled “An ordinance to pro-
vide for the formation of a new-State out of a portion of the
territory of this State,” provided as follows:

“9. The new State shall take upon itself a just propor-
tion of the public debt of the Commonwealth of Virginia,
prior to the first day of January, 1861, to be ascertained by
charging to it all State expenditures within the limits there-
of, and a just proportion of the ordinary expenses of the
State Government, since any part of said debt was con-
tracted ; and deducting therefrom the monies paid into the
treasury of the Commonwealth from the counties included
within the said new State during the same period. All pri-
vate rights and interests in lands within the proposed State
derived from the laws of Virginia prior to such separation,
shall remain valid and secure under the laws of the proposed
State, and shall be determined by the laws now existing in
the State of Virginia. -
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The consent of the Commonwealth of Virginia was given
to the formation of a new State on this condition. February
3, and 4, 1863, the General Assembly of the Restored State
of Virginia enacted two statutes i pursuance of the provis-
ions of which money and property amounting to and of the
value of several millions of dollars were, after the admission
of the new State, paid over and transferred to West Virginia.
The Constitution of the State of West Virginia, when ad-
mitted, contained these provisions, being sections 5, 7 and
8 of Article VIII thereof, as follows:

“5. No debt shall be contracted by this State, except to
meet casual deficits in the revenue, to redeem a previous
liability of the State, to suppress insurrection, repel invasion,
or defend the State in time of war.”

“?. The legislature may at any time direct a sale of the
stocks owned by the State in banks and other corporations,
but the proceeds of such sale shall be applied to the liquida-
tion of the public debt and hereafter the State shall not be-
come a stockholder in any bank.”

“8. An equitable proportion of the public debt of the
Commonwealth of Virginia prior to the first day of Jan-
uary, in the year one thousand eight hundred and sixty-one
shall be assumed by this State; and the Liegislature shall
ascertain the same as soon as may be practicable; and pro-

- vide for the liquidation thereof, by a sinking fund sufficient

to pay the accruing interest, and redeem the prineipal within
thirty-four years.”

The “public debt” and the “previous liability” manifestly
referred fo a portion of the original debt of the original
State of Virginia and liability for the money and property
of the original State which had been received by West Vir-
ginia under the acts of the (leneral Assembly above cited,
enacted while the territory and people afterwards forming
the State of West Virginia constituted a part of the Clom-
monwealth of Virginia, though one may be involved in the
other; while the provisions of sections 7 and 8 were obviously
framed in compliance with the conditions on which the con-
sent of Virginia was given to the creation of the State of
West Virginia, and the money and property were transferred.
From 1865 to 1905 variouns efforts were made by Virginia
through its constituted authorities to effect an adjustment
and settlement with West Virginia for an equitable propor-
tion of the public debt of the undivided State, proper to he
borne and paid by West Virginia, but all these efforts proved
unavailing, and it is charged that West Virginia refused or
failed to take any action or do anything for the purpose of
bringing about a settlement or adjustment with Virginia.
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The original jurisdiction of this court was therefore
invoked by Virginia to procure a decree for an accounting as
between the two States, and in order to a full and correct
adjustment of the accounts, the adjudication and determina-
tion of the amount due Virginia by West Virginia in the
pl‘elTllSES.

But it is objected that this court has no jurisdiction be-
cause the matters set forth in the bill do not constitute such
controversies as can be heard and determined in this court,
and because the court has no power to enforce and there-
fore none to render any final judgment or decree herein. We
think these objections are disposed of by many decisions of
this court. Cohens v. Virginia, 6 Wheat, 264, 378, 406 ; Kan-
sas v. Colorado, 185 U. S., 125; Konsas v. Colorado, May
13, 1907, 206 U. S. p. 956; Missouri v. 1llinois, 180 U. 8.
208; Same Case, 200 U. 8. 196 Georgia v. Copper Com-
pany, May 13, 1907, 206 U. S. p. 621; United States V.
Texas, 143 U. 8. 621 United States v. North Carolina, 136
U. 8. 211; United States v. Michigan, 190 U. S. 379.

In Cohens v. Virginia, the Chief Justice said: “In the sec-
ond class, the jurisdiction depends entirely on the character
of the parties.” In this are comprehended ‘controversies be-
tween two or more States, between a State and the citizens
of another State,” and between a State and foreign States,
citizens or subjects.” If these be the parties, it is entirely
unimportant what may be the subject of the controversy.
Be it what it may, these parties have a constitutional right
to come into the courts of the Union.”

And, referring to the Eleventh Amendment, it was further said:

“Tt is a part of our history that at the adoption of the
Constitution all the States were greatly indebted; and the
apprehension that these debts might be prosecuted in the
Federal courts formed a very serious objection to that instru-
ment. Suits were ingtituted; and the court maintained its
jurisdiction. The alarm was general; and, to quiet the ap-
prehensions that were so extensively entertained, this amend-
ment was proposed in Congress, and adopted by the State
Legislatures. That its motive was not to maintain the gov-
ereignty of a State from the degradation supposed to attend
a compulsory appearance before the tribunal of the nation,
may be inferred from the terms of the amendment. [t does
not. comprehend controversies Letween two or more States,
or between a State and a foreign State.  The jurisdiction of
the court still extends to these cases, and in these a State
may still be sued.  We must ascribe the amendment, then, to
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some other cause than the dignity of a State. There is no
difficuty in finding the cause. Those who were inhibited from
commencing a suit against a State, or from prosecuting one
which might be commenced before the adoption of the
amendment, were persons who might probably be its cred-
itors. There was not much reason to fear that foreign or
sister States would be creditors to any considerable amount,
and there was no reason to retain the jurisdiction of the
Court in those cases, because it might be essential to the
preservation of peace. The amendment, therefore. extended
to suits commenced or prosecuted by individuals, hut not to
those brought by States.”

By the cases cited, and there are many more, it is estab-
lished that, in the exercise of original jurisdiction as be-
tween States, this court necessarily in such a case as this has
jurigdietion.

United States v. North Carolina and United States v.
Michigan, supra, were controversies arising upon pecuniary
demands, and jurisdiction was exercised in those cases just
as in those for the prevention of the flow of polluted water
from one State along the borders of another State, or of the
diminution in the natural flow of rivers by the State in
which they have their sources through and across an-
other State or States, or of the discharge of noxious gases
from works in one State over the territory of another.

The object of the suit is a settlement with West Virginia,
and fo that end a determination and adjudication of the
amount due by that State to Virginia, and when this court,
has ascertained and adjudged the proportion of the debt of
the original State which it would be equitable for West Vir-
ginia to pay, it is not to be presumed on demurrer that West
Virginia would refuse to carry out the decree of thiz court.
1T such repudiation should be absolutely asserted we can
then congider by what means the decree may be enforced.
Consent to be sued was given when West Virginia was ad-
mitted into the Union, and it must be assumed that the
Legislature of West Virginia would in the natural course
make provision for the satisfaction of any decree that may
be rendered.

1t is. however, further insisted that this court cannot pro-
ceed to judgment because of an alleged compact entered into
between Virginia and West Virginia, with the consent of
Congress, by which the question of the liability of Virginia
to West Virginia was submitted to the arbitrament and
award of the Legislature of West Virginia as the sole tri-
bunal which could pass upon it. As we have seen, the Clon-
stitution of West Virginia when admitted into the Union
contained the provisions: “An equitable proportion of the
public debt of the Commonwealth of Virginia prior to the
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first day of January, one thousand eight hundred and sixty-
one, shall be assumed by the State, and the Legislature shall
ascertain the same as soon as may be practicable and provide
for the liquidation of the same by a qlnl\mcr fund and re-
deem the principal within thirty-four years.” And it is said
that, on May 13, 1862, the Lemqlatmc of Virginia passed an
act entitled “An act giving the consent of the Legislature of
Virginia to the formation and erection of a new State within
the jurisdiction of this State,” by which consent was given
to the ereation of the proposed new State., “according to the
boundaries and under the provisions set forth in the Con-
stitution for the said State of West Virginia, and the sched-
ule thereto annexed, proposed by the convention which as-
sembled at Wheeling on the twenty-sixth day of November,
1861 and that by the act of Congress the consent of that
body was given to all those provisions which thus became a
constitutional and legal compact between the two States.
The act of May 13, 1862, was not made a part of the case
stated in the bill, and its validity is denied by counsel for
Virginia, but it is unnecessary to go into that, for when Vir-
ginia on August 20, 1861, b\r ordinance provided “for the
formation of a new btdtc out of the territory of this State,”

and declared therein that “the new State shall take upon
itself a just proportion of the public debt of the Common-
wealth of Virginia prior to the first day of January, 1861,”
to be ascertained as provided, it is to be supposed that the
new State had thig in mind when it framed its own constitu-
tion, and that when that instrument provided that its Legis-
lature should “ascertain the same as soon as practicable, 2 it
referred to the method of ascertainment prescribed by the
Virginia convention. Reading the Virginia ordinance and
the West Virginia constitutional provision in pari materia,
it follows that what was meant by the expression that the
“Legislature shall ascertain” was that the Legislature should
ascertain as soon as practicable the result of the pursuit of
the method prescribed, and provide for the liquidation of
the amount so ascertained. And it may well be inquired
why, in the forty-three years that have elapsed since the
alleged compact was entered into, West Vi irginia has never
indicated that she stood upon such a compact, and if so, why
no step has ever been taken by West Virginia to enter upon
the performance of the duty which such “compact” imposed,
and to notify Virginia that she was ready and willing to dis-
charge such dut-y.

It is also urged that Virginia had no interest in the sub-
ject-matter of the controversy because she had been released
from all liability on account of the public debt of the old
Commonwealth, evidenced by her bonds outstanding on the
first day of January, 1861. This relates to the acts of the
General Assembly of Virginia of March 30, 1871, March
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28, 1879, February 14, 1882, February 20, 1892, March 6,
1894, and March 6, 1900. According to the bill, Virginia
by the act of March 30, 1871, and subsequent acts, in an at-
tempt to provide for the funding and payment of the pur-
lic debt, having estimated that the liability of Wesf Vir-
ginia was for one-third of the amount of the old bonds,
provided for the issue of new bonds to the amount: of two-
thirds of the total, and for the issue of certificates for the
other third, which showed that Virginia held the old bonds,
so far as unfunded. in trust for the holders or their assignees
to be paid by the funds expected to be obtained from West
Virginia as her “just and equitable proportion of the public
debt.” The legislation resulted in the surrender of most of
the old bonds of Virginia, satisfied as two-thirds, and held
as security for the creditors as to one-third. We do not care
to take up and discuss this legislation. We are satisfied that
as we have jurisdiction, these questions ought mnot fo be
passed upon on demurrer. Kansas V. (lolorado, 185 U. S.,
125, 144, 145. And this also furnishes sufficient ground for
not considering at length the objection of multifariousness.
The observations of Lord Cottenham, in Campbell v. Mac
key, 1 Mylne & Craig, 603, that it is impracticable to
lay down any rule as to what constitutes multifariousness,
as an abstract proposition ; that each case must depend upon
its own circumstances; and much must be left where the
authorities leave it, to the sound discretion of the court,
have been often affirmed in this court.  Oliver v.
Pigtt, 3 How., 333, 411; Guines V. Relf, 2 How.,
619, 642. But we do not mean to rule that the hill 1s
multifarious. It is true that the prayer contains, among
other things, the request “that all proper accounts may be
taken to determine and ascertain the balance due from the
State of West Virginia to your Oratrix in her own right and
as trustee aforegaid,” but it also prays that the court “will
adjudicate and determine the amount due to your Oratrix by
the State of West Virginia in the premises.” And we un-
derstand the reference to holding in trust to be in the inter-
est of mere convenience, and that the bill cannot properly
be regarded as seeking in chief anything more than a decree
for “an equitable proportion of the public Ylebt of the Com-
monwealth of Virginia on the first day of January, 1861.”
The objections of misjoinder of parties and misjoinder of
causes of action may be treated as resting on matter of sur-
plusage merely, and at all events further consideration there-
of may wisely be postponed to final hearing. Ilorida .
Georgia, 17 How.. 491, 492 California v. Southern Pa-
cific Company, 157 U. S., 249.
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The order will be—

Demurrer overruled without prejudice to any question,
and leave to answer by the first Monday of next term.”

The state of West Virginia at the October term, 1907, filed its
answer to the bill of complaint exhibited against it by the Common-
wealth of Virginia, setting up several defenses, and denying liability
on the part of West Virginia for the amount claimed to be due by
the complainant. A decree referring this cause to a Special Master
was entered on the 4th day of May, 1908, which is as follows:

“This cause having been heard upon the pleadings and ac-
companying exhibits, it is, on consideration, ordered that it
be referred to a special master, to be hereinafter designated,
to ascertain and report to the court:

1. The amount of the public debt of the Commonwealth
of Virginia on the first day of January, 1861, stating spe-
cifically how and in what form the same was evidenced, by
what authority of law and for what purpose the same was
created, and the dates and nature of the bonds or other evi-
dence of said indebtedness.

2. The extent and valuation of the territory of Virginia
and of West Virginia, June 20, 1863, and the population
thereof, with and without slaves, separately.

3. All expenditures made by the Commonwealth of Vir-
ginia within the territory now constituting the State of
West Virginia since any report of the debt was contracted.

4. Such proportion of the ordinary expenses of the gov-
ernment of Virginia since any of said debt was contracted,
as was properly assignable to the counties which were created
into the State of West Virginia on the basis of the average
total population of Virginia, with and without slaves, as
shown by the census of the United States.

5. And also on the basis of the fair estimated valuation
of the property, real and personal, by counties of the state
of Virginia.

6. All moneys paid into the treasury of the Com-
monwealth from the counties included within the State of
West Virginia during the period prior to the admission of
the latter State into the Union.

v. The amount and value of all money, property, stocks
and credits which West Virginia received from the Common-
wealth of Virginia not embraced in any of the preceding
items and not including any property, stocks or credits which
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were obtained or acquired by the Commonwealth after the
date of the organization of the restored government of Vir-
ginia, together with the nature and description thereof.

The answers to these inquiries to be without prejudice to
any questions in the cause.

It is further ordered that the Commonwealth of Virginia
and the State of West Virginia shall each, when required, pro-
duce before the master, upon oath, all such records, books,
papers and public documents as may be in their possession
or under their control, and which may, in his judgment, be
pertinent to the said inquiries and accounts, or any of them.

And the master is authorized to make or cause to be made,
such examination as he may deem desirable of the books of
account, vouchers, documents and public records of either
State relating to the inquiries he is herein directed to malke,
and to cause copies thereof or extracts therefrom to be made
for use in making up his report.

All public records published by authority of the Common-
wealth of Virginia prior to the 17th day of April, 1861, and
all papers and documents and other matter constituting
parts of the public files and records of Virginia prior to the
date aforesaid, which in the judgment of the master may be
relevant, and pertinent to any of said inquiries, or copies
thereof, if duly authenticated, may be used in evidence and
considered by the master, but all such evidence shall be sub-
ject to exceptions to its competency. The public acts and
records of the two States since the admission of West Vir-
ginia into the Union shall be evidence, if pertinent and duly
authenticated, but all such evidence tendered by either party
shall be subject to proper legal exceptions to its competency.

The master is empowered to summon any person whose.

testimony he or either party may deem to be material, and
to cause their depositions to be taken before him, or by a
notary public or other officer authorized to take the same,
after reasonable notice to the adverse party.

The master is authorized and empowered, subject to the
approval of the Chief Justice, to employ such stenographers
and other clerical assistants as he may find it desirable to
employ in order to the prompt and efficient execution of this
order of reference, and to agree with such stenographers and
typewriters and clerical assistants upon such compensation
to be made to them as the master may consider reasonable
and just. He is authorized to direct their compensation to
be paid out of the funds to be deposited to the credit of this
cause.

The complainant shall cause the sum of five thousand dol-
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lars to be deposited with the marshal of this court fo the
credit of this cause, and such further sums as from time to
time may be required on account of the costs and expenses
of executing this decree; and the master is authorized from
time to time to draw upon the fund so deposited by Virginia
for the compensation of the stenographers, typewriters and
other clerical assistants whom he may employ, and for any
other costs and expenses, including stationery and printing,
which may in his judgment be necessary to be incurred in
executing this order of reference.

The said marshal shall receive such commission for his
services in receiving and disbursing the funds so deposited
with him as may be allowed by the court, and he will make
a report of his transactions, receipts and disbursements in
the premises.

Any notices to be given in connection with the execution
of this decree may be given by and to the Attorney General
of the respective States.

The master will make his report with all convenient speed
and transmit therewith the evidence on which he proceeds,
and is to be at liberty to state any special circumstances he
considers of importance, and to state such alternative ac-
counts as may be desired by either of the parties, subject to
the direction of the court.

And the court reserves the consideration of the allowance
of interest; of the costs of this suit; and all further direc-
tions until after the master has made his report; either of
the parties to be at liberty to apply to the court as they shall
be advised.”

This decree of reference was amended by an order entered on the
first day of June, 1908, so far as to make the first line of paragraph
9 pead: “the extent and assessed valuation;” and on the same date
Mr. Charles E. Littlefield was—by an order of the court—designated
and appointed as Special Master to ascertain and report in respect
to all matters required by the decree of reference. Sessions were held
by the special master at Richmond, Virginia, for the purpose of tak-
ing evidence concerning the matters mentioned in the decree of ref-
erence, beginning on the 16th day of November, 1908, and ending
on the 2nd day of July, 1909. After all the evidence had been taken
before the Special Master, arguments of counsel were heard by him
in the city of New York, and on the 17th day of March, 1910, the
Special Master filed his report. To this report exceptions were filed
by the Commonwealth of Virginia and the State of West Virginia,
and arguments were heard and printed briefs filed by counsel for
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the respective States in respect to said exceptions, Later—on the
6th day of March, 1911—the opinion of the Supreme Court was de-
livered by Mr. Justice Holmes, which opinion has already been set
out in full in this report.

After the above opinion had been rendered, no further action was
had in the case until the Commonwealth of Virginia gave notice to
the State of West Virginia that it would move the court to proceed
to determine all questions left open by the decision of March 6th,
1911, To this motion the State of West Virginia filed its answer,
and on the 30th day of October, 1911, Mr. Justice Holmes delivered
the opinion of the court, overruling the motion, which motion is as
follows :

“This is a motion on bhehalf of the Commonwealth of Vir-
ginia that the Court proceed to determine all questions left
open by the decision of March 6, 1911. 220 U. S. 1. The
grounds of the motion are these: On April 20, 1911, the
Virginia Debt Commission wrote to the Governor of West
Virginia, referring to the suggestion of a conference be-
tween the parties in the decision, and requested that he
would take steps that would lead to such a conference at an
early date. At that time the Governor of West Virginia had
called an extra session of the Legislature upon another mat-
ter. The Constitution forbade the Legislature, when so con-
vened, entering upon any business except that stated in the
call, but as there were twenty-six days between the call and
the session that followed it, there was time for the Governor
to issue a further proclamation on the subject of the debt.
The Governor in his message to the Legislature referred to
the matter, and put, as questions to be considered, whether
the appointment of the Virginia Debt Commission was
enough to require West Virginia now ‘to take the initiative,’
and whether a Commission should be appointed to meet the
Virginia Commission. He also stated that if, without
formal action of three-fifths of the body under the Constitu-
tion, a majority should express to him the opinion that the
Legislature ought to be called into extraordinary session to
consider the matter, he should deem it sufficient reason for a
call. But it seems that he did not use his power of his own
motion, or receive such an expression as induced him to use
it, and the Legislature does not meet in regular session until
January, 1913. The Commonwealth of Virginia concludes
from these facts that there is no likelihood of a conference
with any safisfactory results.

“The Attorney General of West Virginia answered that
members of the Legislature convened in May, 1911, were
elected before this cause had been argued and under condi-
tions that left them uncertain as to the wishes of their con-
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stituents; that the Governor was of opinion that he could
not constitutionally amend his proclamation so as to embody
consideration of the debt, and that, there is no one in West
Virginia except the Legislature that has power to deal
with the matter, He then suggested a doubt whether the
Virginia Debt Commission was empowered to deal with the
case in its present phase, in view of the provisions in the
resolution creating it that it should not negotiate except
upon the basis that Virginia is bound only for the two-
thirds of the debt that she had provided for, and conclud-
ed that this Court ought not to act before the West Vir-
ginia Legislature at its next regular session can consider the
case in the spirit anticipated by the opinion of the Court.

“With regard to the doubt implied by the Governor of
West Virginia whether it now is incumbent upon that State
to take the initiative, and the suggestion by its attorney
(teneral whether the Virginia Debt Commission has the neces-
sary power, we are of opinion that neither of them fur-
nishes a just ground for delay. The conference suggest-
ed by the Court is a conference in the cause. The body
that directed the institution of the suit has taken the prop-
er step on behalt of the plaintiff, and it is for the defend-
ant to say whether it will leave the Court to enter a decree
irrespective of its assent or will try to reach a result that
the Court will accept. The conference is not for an in-
dependent compromise out of Court, but an attempt to set-
tle a decree. The provision as to negotiations, in the Vir-
ginia resolution preceding the statute authorizing this
suit, refers, we presume, to a settlement ont of Court, and
has nothing to do with the conduct of the canse. 1f the par-
ties in charge of the suit consent, this Court is not likely to
inquire very curiously into questions of power, if, on its
part, it is satistied that they have consented to a proper de-
cree, 2

“A question like the present should be disposed of with-
out undue delay. But a State cannot he expected to move
with the celerity of a private business man; it is enough
if it proceeds, in the language of the English Chancery, with
all deliberate speed. Assuming, as we do, that the Attor-
ney General is correct in saying that only the Legislature
of the defendant State can act, we are of opinion that the
time has not come for granting the present motion. If the
authorities of West Virginia see fit to await the regular ses-
gion of the Legislature, that fact is not sufficient to prove
that when the voice of the State is heard it will proclaim
anwillingness to make a rational effort for peace.

Motion overruled without prejudice.”
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When the foregoing opinion was delivered, the legislature of West
Virginia was not in session, and the legislature of this State did
not convene in regular session until in January, 1913.

Acting upon the suggestion of the Court in the opinion delivered
by Mr. Justice Holmes on the Gth of March, 1911, and being desir-
ous of effecting a settlement of the controversy by a conference be-
tween the representatives of the two States, this legislature on the
?1st day of February, 1913, adopted a joint resolution providing for
the appointment by the Governor of the State of West Virginia of
a Commission of eleven members to negotiate a settlement of West
Virginia’s proportion of the public debt of the Commonwealth of Vir-
ginia proper to be borne by the State of West Virginia, which joint
resolution has heretofore appeared in this report.

On the R5th day of July, 1913. a joint meeting of the Commis-
sions of the two States was held in the city of Washington, D. C.. but
no compromise of the controversy resulted at this conference.

Following the conference, and while the West Virginia (lommission
was investigating and informing itself as to rights of West Virginia,
the Attorney General of the Commonwealth of Virginia gave notice
to the Attorney General of West Virginia that on the 13th day of Octo-
ber, 1913, he would move the Supreme Court of the United States
for a final hearing of said cause. To this motion the State of West
Virginia, by its counsel, appeared and answered, and on the 10th
day of November, 1913, Mr. Chief Justice White delivered the
opinion of the Court and overruled said motion, which opinion is as
follows:

“In March, 1911 (Virginia v. Wesi \rginia, 220 U. S.
1, 55 L. Ed. 353, 31 Sup. (4. Rep. 330, .ur decision was
given “with respect to the basis of liability and the share
of the principal of the debt of Virginia that West Virginia
agsumed.” In view, however, of the nature of the con-
troversy, of the consideration due the respective States, and
the hope that by agreement between them further judicial
action might be unnecessary, we postponed proceeding to a
final decree, and left open the question of what, if any, in-
terest was due, and the rate thereof, as well as the right to
suggest any mere clerical error which it was deemed might
have been committed in fixing the sum found to be due
upon the basis of liability which was settled. In October,
1911, we overruled without prejudice a motion made by Vir-
ginia to proceed at once to a final determination of the cause
on the ground that there was no reasonable hope of an
amicable adjustment. Virginia v. West Virginia, 222 U. S.
17, 56 L. Ed. 71, 32 Sup. Ct. Rep. 4.
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“The motion on behalf of the State of Virginia now before
us is virtually a reiferation of the former motion to proceed,
and is based upon the ground that certain negotiations which
have taken place between the Virginia Debt Commission
representing Virginia, and a commisgion representing West
Virginia, appointed in virtue of a joint resolution of the
legislature of that State, adopted in 1913, make it undubit-
ably certain that no hope of an adjustment exists. But
without reviewing the course of the negotiations relied upon,
we think it suffices to say that, in resisting the motion, the
Attorney General of West Virginia, on behalf of that State,
insists that the view taken by Virginia of the negotia-
tions is a misapprehension of the purposes of West Virginia,
as that State, since the appoimntment of the commission on
its behalf, has been relying upon that commission “to con-
summate such an adjustment and settlement of said con-
troversy as to commend the result of its negotiations to the
favorable consideration of the Governor and the legislative
branch of its government, and thus terminate said con-
troversy, to the satisfaction of her people and the com-
monwealth of Virginia, and upon the principles of honor
and justice to both states, and in fairness to the bondhold-
ers of the debt for whose benefit this controversy is still
pending.” The Attorney General further stating that, in
order to accomplish the results just mentioned, a sub-com-
mittee of the Commission of West Virginia has been and
is engaged in investigating the whole subject with the pur-
pose of preparing a proposition to be submitted to the Vir-
ginia Debt Commission to finally settle the whole matter,
and that a period of six months’ time is necessary to enable
the committee to complete its labors.

“Having regard to these representations, we think we ought
not to grant the motion to proeeed at once to consider and
determine the cause, but should, as near as we can do o
consistently with justice, comply with the request made for
further time to enable the commissioners of West Virginia
to complete the work which we are assured they are now en-
gaged in performing, for the purpose of effecting a settle-
ment of the controversy. As, however, the granting of six
months’ delay would necessitate carrying the case possibly
over to the next term, and therefore be in all probability an
extension of time of more than a year, we shall reduce gome-
what the time asked, and direct that the case be assigned
for final hearing on the 13th day of April next, at the head
of the call for that day.”

Later—on the 4th day of March, 1914—a conference of the Com-
misgions of the two States was held in the city of Washington, and at
this meeting the West Virginia Commission submitted to the Virginia
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Commission a proposition for the settlement of the matters involved
in the suit. The Virginia Commission refused to consider this propo-
sition and made no counter proposition ; thereupon, the Attorney Gen-
eral of West Virginia, on the 10th day of March, 1914, gave notice to
the Attorney General of the Commonwealth of Virginia, that on
Monday, the 23rd day of March, 1914, West Virginia, by her counsel,
would move the Supreme Court for leave to file, on or before the 13th
day of April, 1914, a supplemental answer to the original bill of
complaint of the Commonwealth of Virginia. To the filing of this
answer the Commonwealth of Virginia, by her counsel, objected.
This motion was argued before the Court by counsel for both States
on April the 16th and 17th, 1914, and on June 8th, 1914, Mr. Chief
Justice White delivered the opinion of the Court, sustained the mo-
tion of West Virginia, allowed her supplemental answer to be filed and
re-committed the cause to the Special Master, Mr. Charles E. Little-
field. The opiniop and decree of the Court are as follows :

“This case, which was begun in 1906, was elaborately
argued in 1907, on a demurrer, which was overruled. 206 U.
S. 290, 51 L. Bd. 1068, 27 Sup. Ct. Rep. 702. 1t was again
argued in 1908 on a motion to appoint a master, 209 U. S.
514, 52 L. Ed. 914, 28 Sup. Ct. Rep. 614. Before that offi-
cer there was an extended hearing, and a full report of all
the matters involved was filed in March, 1910. It was then
argued on a motion to take further testimony, and was ulti-
mately heard in an argument which extended many days,
every party in interest being represented, in the month of
January, 1911.

“Notwithstanding these facts, when in March, 1911, the
court came to decide the controversy, although it fully re-
viewed and passed upon the fundamental issues, as its obvious
duty required it to do, and fixed the principal sum due by
the state of West Virginia to the state of Virginia, in view
of the consideration due to the parties as states, and that
the cause was, as then said, “no ordinary commercial suit,
put * * #* a quasi-international difference referred to
this court in reliance upon the honor and constitutional obli-
gations of the states concerned rather than upon ordinary
remedies,” the controversy was not completely and irrevo-
cably disposed of, but was left open for a time not specified,
to the end that any clerical errors that might have crept
into the calculation of the sums due could be corrected,
and to give the states time to consider the subject of liability
for interest in the light of what had been decided, and to
agree as to the rate and period of the interest to be paid
on the principal sum which was determined. 220 L
1, 55 L. BEd. 353, 31 Sup. Ct. Rep. 330.
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“On the convening of the court in the following October,
1911, a motion was made on behalf of the state of Virginia
to proceed at once to a final decree. Listening to the sug-
gestion of the state of West Virginia to the effect that it
desired further time to consider the subject, and in view
of the public considerations which had prevailed when the
decree was entered the motion of Virginia was overruled.
222, U. 8. 17, 56 L. Ed. 71, 32 Sup. Ct. Rep. 4.

“Yet further, when, in November, 1913, another motion
on the part of Virginia was made to set the case down to be
finally disposed of at once upon the statement that no agree-
ment between the parties was possible, again giving heed to
the request of West Virginia, through its constituted officers,
for a postponement for a stated time, and to the statement
that they were engaged in an honest endeavor to deal with
the controversy, and, if possible, to come to an agreement
as to the subjects left open, the motion of Virginia was
again refused, (131 U. S. 89, ante, 29, 34 Sup. Ct. Rep.
%9) and as it was possible to give to the state of West
Virginia all the time which that state, in resisting the
motion, asked, and yet secure against the possibility of
the hearing being carried over to another term, the case was
assigned for hearing on the 13th day of April, of this year.
When that day was reached, the State of West Virginia, in
accord with a motion filed some days before, prayed leave
to be permitted to file a supplemental answer asserting the
existence of credits which, if properly considered, would ma-
terially reduce the sum fixed as due to the State of Virginia,
the said answer in addition asserting various grounds why
interest should not be allowed in favor of Virginia and
against West Virginia on the sum due. Resisting this re-
quest, the State of Virginia insists that the items embraced
in the supplemental answer asked to be filed had in effect
already entered into the consideration by which the principal
sum due was fixed, and that if not, the case should not be
postponed for the purpose of permitting the rights urged in
the answer to be availed of because every item concerning
such alleged rights was proved in the case before the master,
was mentioned in his report and was known or could have
been known by the use of ordinary diligence by those repre-
senting West Virginia. And it is this controversy we
now come to dispose of.

“Without intimating any opinion whatever as to whether
the items with which the proposed supplemental answer deals
entered in the processes of calculation or reasoning by which
the answer could serve as credits upon the gum previously
found due, and therefore to that extent reduce the amount, we
think it is obvious that most of the items embraced in the
answer were contained in the master’s report and in any event
all were available then for every defense now based upon
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them if their consideration had been pressed in the aspect

and with the assertions of right now made.

“The question then is, under these conditions ought the
permission to file the supplemental answer be granted. We
think it must be conceded that in a case between ordinary
litigants the application of the ordinary rules of legal pro-
cedure would render it impossible, under the circumstances
which we have stated, to grant the request. We are of the
opinion, however, that guch concession ought not to be here
controlling. As we have pointed out, in acting in this case
from first to last the fact that the suit was not an ordinary
one concerning a difference between individuals, but was a
controversy between states, involving grave questions of
public law, determinable by this court under the exceptional
grant of the power conferred upon it by the Constitution,
has been the guide by which every step and every conclusion
hitherto expressed has been controlled. And we are of the
opinion that this guiding principle should not now be lost
sight of, to the end that when the case comes ultimately
to be finally and irrevocably disposed of, as come ultimately
it must, in the absence of agreement between the parties,
there may be no room for the slightest inference that the
more restricted rules applicable to individuals have been ap-
plied to a great public controversy, or that anything but the
largest justice after the amplest opportunity to be heard,
has in any degree entered into the disposition of the case.
This conclusion, which we think is required by the duty
owed to the moving State, also in our opinion operates no
injustice to the opposing State, since it but affords an ad-
ditional opportunity to guard against the possibility of error,
and thus reach the result most consonant with the honor
and dignity of both parties to the controversy.

“Because of these convictions, we therefore make the fol-
lowing order: '

“That the motion on the part of the State of West Vir-
ginia to file the supplemental answer -be and the same is
hereby granted; and that the averments in such answer be
and the same shall be considered as traversed by the State of
Virginia ; that the subject-matter of the supplemental answer
as traversed be at once referred for consideration and report
to Charles E. Littlefield, Esq., the master before whom the
previous hearings were had, with directions to hear and con-
sider such evidence and testimony as to the matters set forth
in the supplemental answer as the State of West Virginia
may deem advisable to proffer, and such counter showing
on the part of the State of Virginia as that state may deem
advisable to make. The report on the subject to embrace the
testimony so taken and the conclusions deduced therefrom, as
well as the views of the master concerning the operation and
effect of the proof thus offered, if any, upon the principal
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sum found to be due by the previous decree of this court.
Nothing in this order to vacate or change in any manner or
in any particular the previous decree, and the same to stand
wholly unaffected by the order now made or any action taken
thereunder until the examination and report herein pro-
vided for is made and this court acts upon the same. 1t is
further directed that the proceedings before the master be
so conducted as to secure a report on or before the 2nd
Monday of October, 1914.”

The hearings before the Special Master have been completed, but
he has not yet filed his report.*

WORK OF THE PRESENT COMMISSION—DISCOVERY OF
ASSETS, ETC.

Immediately after its organization, the Commission proceeded to a
critical and careful study of the record and papers bearing upon the
important matters referred to it, and particularly of the matters and
things briefly set out in the foregoing pages, with a view of properly
informing itself before undertaking negotiations with the Virginia
Commission.

The opinion of the Supreme Court announced on the 6th day of
March, 1911, and heretofore set out in full, had charged to the State
of West Virginia $7,182,507.46, being 2314% of the total outstanding
debt of the State of Virginia on January 1st, 1861.

It will be noted, on reading the above referred to opinion, that no
provision is made and no consideration is given in these figures to the
distribution of the public property—acquired either from the proceeds
of the debt under consideration or from excess of revenue raised by
taxation or otherwise from the entire and undivided State. Though
occasional references are to be noted in the records of the case to vari-
ous investments held by Virginia, but little, if any, attempt had been
made to determine the value or worth of these investments upon the
date established by contract for the division of the public debt. This
contract was finally held by the Supreme Court of the United States
to consist of the Constitution of West Virginia of 1863, the Act of
the General Assembly of Virginia, May 13th, 1862, and the Act of
Congress of the United States of December 31st, 1862. The Commis-
sion, therefore, proceeded forthwith to the work of ascertaining and
making an inventory of these investments, and securing such informa-
tion as would enable it to appraise their value as of January 1st, 1861.

*NoTE.—Between the time of the completion of this report and the date of its

transmission to the Legislature by the Governor, the Special Master filed his report,
which is referred to by the Governor in his special message.—SECRETARY.
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In order to expedite this investigation, it appointed a sub-committee
to conduct the search. That this investigation was eminently proper
and necessary is apparent from the following facts:

(1) The joint resolution of the General Assembly of Virginia
of February 28th, 1866, and various subsequent acts heretofore set
out, clearly show the intent on the part of Virginia to distribute the
public property.

(2) The Act of the General Assembly of Virginia of 1838, and
numerous subsequent acts herein heretofore set out, pledge and appro-
priate these investments to the payment of the accruing interest and
the ultimate liquidation of the principal of the debt.

(3) In the opinion of March 6th, 1911, referring to these invest-
ments, the Court says: “The whole State would have gotten the gain,
and the whole State must bear the loss, as it does not appear that
there are any stocks of value on hand.” As the case stood at the
time this opinion was delivered, it is no doubt true that it did not
appear in legal form that there were any of these “stocks of value on
hand,” and the record discloses no formal proof of this, and perhaps no
pleading in the case to justify such proof.

The desired information could only be found in the public records
of Virginia at Richmond, or possibly in the offices of the corporations
in which Virginia owned stock on January 1st, 1861, and the ap-
propriation at the disposal of the Commission was totally insufficient
to pay the expense of such an investigation.

This situation was laid before your Excellency and the Board of
Public Works. After becoming satisfied of the importance, in fact,
necessity, for this investigation, the Board of Public Works agreed
to furnish the necessary clerical and legal assistance, without which
this information never could have been secured. The Commission
was much hurried by repeated requests from the Virginia Commission
for a joint meeting to open negotiations and by motions by Virginia
in the Supreme Court seeking to speed the cause. Tt was not until
February 26, 1914, that the sub-committee felt that it had secured
sufficient information upon which to base a proposition for settlement,
and on that date it reported to the Commission the following facts:

That on January 1st, 1861, the public property of Virginia, dis-
tributable between the two States by its joint resolution of February
28th, 1866, and others, and pledged to the liquidation of the debt by
the Act of April 9th, 1838, embraced the following items:

A, Cash 0 Treasiryh oo s ch oh vnsisisntana ol $1,104,927.06
~(In the $30,563,861.56 fixed by the court as the amount
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of the principal debt, January 1st, 1861, is included $977,-
209.89 of current accrued interest, which was paid in the
early days of January, 1861, out of the above cash item.)

B. Stocks purchased by the State of Virginia out of the common
funds of the two States prior to January 1st, 1861, and still upon
this date owned by the State of Virginia, 2,752 shares of the capital
stock of the Richmond, Fredericksburg & Potomac Railroad, valued
at leagt at $275,200.00.

C. Securities purchased with common funds and sold by the State
of Virginia without the knowledge or consent of West Virginia, sub-
sequent to June 20th, 1863, and without any accounting therefor:
Eighteen items consisting of railroad and navigation company stocks,
claim against the United States Government, claim against the Selden
Withers Company, and various loans amounting to $6,313,532.47.

D. Interest on loans and dividends on stock upon common invest-
ments listed in Items B and C above, which interest had acerued
prior to January Ist, 1861, and which was subsequently collected and
never accounted for, amounting to $1,835,409.28.

E. Stock in six banks purchased with joint funds prior to Janu-
ary 1st, 1861, to the value of at least $3,710,020.00,

F. Stock and loans to the following railroads:

Virginia & Tennessee Railroad Company,
South Side Railroad Company,

Virginia & Kentucky Railroad Company,
Norfolk & Petersburg Railroad Clompany,

aggregating at least $5,168,548.46, which on the 20th day of December,
1870, she sold to the Atlantic, Mississippi & Ohio Railroad Company
for $4,000,000.00, taking a second mortgage in payment.

G. Securities purchased with joint funds and given away subse-
quent to January 1st, 1861, without the knowledge or consent of West
Virginia, aggregating $14,285,076.68.

On account of the limited time at the disposal of the sub-committee,
and because the facts in respect to the actual value of these items had
become so obscured by the lapse of time as to prevent a satisfactory
appraisement thereof, the sub-committee, in a spirit of compromise,
and upon due consideration of the evidence then in its possession,
placed a value upon these items of 25% of their par value, or $3,571,-
R69.17.

In addition to the foregoing items, the state of Virginia collected
after June R0th, 1863, large sums of money from several counties,
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then and now located in the state of West Virginia, amounting to
$225,078.06.

West Virginia had received from Virginia its interest in the Fair-
mont Bank and in the Northwestern Bank, except the branch of
the latter at Jeffersonville, Va., the whole of which was retained by
Virginia, and no information with respect to the value of this par-
ticular branch could be found by the sub-committee. Virginia’s total
interest in the two banks amounted to $260,200.00. It will be seen
that this amount should be reduced by whatever Virginia’s interest in
the branch bank at Jeffersonville may be determined to be.

RECAPITULATION.
o e s e O e s e $ 1,104,927.06
Cliis B oot o e P o i ro e 275,200.00
B D L e o o e e S 6,313,532.47
Class B e .ns RS oS e e e e 1,835,409.28
SRRy 3,710,020.00
S s e e R e e 4,000,000.00
CIABE Tk ot it ooy o eessa ok m e i e e 3,671,269.17
Potal & S e e el e S v e $20,810,357.17
West Virginia’s equity 28.5% . covvooennnen 4,890,434.12
Less Northwestern Bank Stock ....$210,200 :
Fairmont Bank Stock ............ 50,000  260,200.00
1530 Wk T e e e s e R e $ 4,630,234.12
Collected from West Virginia counties...... 225,078.06
Total net equity ......cccvveeseennss $ 4,855,312.18
RESULT.
West Virginia’s share of debt ............. $ 7,182,507.46
Less net equities, asabove . .......coveiinn 4,855,312.18
T ST o e o DT P S O B $ 2,327,195.29

Taking these figures as a basis, the Commission submitted to the
Virginia Commission on March 4th, 1914, a formal proposition sug-
gesting that the Commonwealth of Virginia accept from West Vir-
ginia the sum of $2,327,195.28 in full settlement of both prineipal and
interest of West Virginia’s proportion of the Virginia debt.

It will be noted from the foregoing figures that no specific allow-
ance is included in the above amount to cover interest accrued during
any period after January 1st, 1861. The Commission felt justified
in omitting this item for the following reasons:
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First: With the exception of the two bank stocks above mentioned,
Virginia held, enjoyed, disposed of or still owns all of the foregoing
securities, ete., has collected all of the income therefrom since January
1st, 1861, amounting to $5,782,240.00, to which must be added any
revenue received by her from re-investment of the proceeds of the sales
of the foregoing securities.

Second: With the exception of about $25.000.00, represented in
the partially constructed building of the Insane Asylum at Weston,
West Virginia, Virginia refained and still retains all of the public
buildings amongst which may be mentioned the capitol and surround-
ing grounds, the university of Virginia, the penitentiary, and various
eleemosynary institutions, the value of which amounted to several mil-
lions of dollars.

Third: We are advised by counsel that a sovereign State owes no
interest unless by special contract, and that interest does not run upon
an unliquidated debt. This debt is unliquidated or undetermined, and
will g0 Temain until an agreement is reached, or until the Supreme
Court enters a final decree.

On the same day (March 4th, 1914), the Virginia Debt Commis-
sion declined to entertain or discuss the proposition submitted by the
West Virginia Commission.

Tor more detailed information than can be given in the foregoing
synopsis, we add herein a complete record of the transactions of the
(lommission, including in detail the propositions made to Virginia.

OWNERSHIP OF WEST VIRGINIA DEBT CERTIFICATES.

Our Commission was further tequired by the resolution under
which you appointed it, to ascertain and report as to any part of the
Virginia debt claimed against the State of West Virginia which is
owned, or held, or claimed to be due at law or in equity by the Com-
monwealth of Virginia in her own right; and further to ascertain
and report upon all the facts and conditions under which the West
Virginia certificates are held or owned, together with the names and
residences of the persons having legal or equitable right o receive
from West Virginia whatever may be ascertained to be payable thereon.

For the purpose of determining the facts here required, the Com-
mission on July 22nd, 1913, appointed a sub-committee, and the re-
port of that committee—which was adopted by the Commission—is as
follows:
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“Your sub-committee appointed on July 22nd, 1913, for
the purpose of discovering, if possible, the ownership of the
Virginia debt certificates and to report the same to the Vir-
ginia Debt Commission at a subsequent meeting, begs to re-
port as follows:

We find that the State of Virginia owns so-called West
Virginia certificates of the face value of $2,745,482.11. Of
this amount a large part was acquired as a result of the re-
funding of the bonds held by her sinking and literary fund
of January 1, 1861, which bonds were excluded by the court
from the amount of the outstanding indebtedness. Another
large part of the so-called West Virginia certificates was ac-
quired by the sale of some of the securities for which West
Virginia is now claiming credit, and a small part was ac-
quired by purchase or in settlement with State officers.
Virginia left one-third of the outstanding debt to be assumed
by West Virginia. The court reduced this figure to 2314 per
cent. From the foregoing, it is apparent that Virginia’s pres-
ent interest in the debt, if any, is indeterminate.

Further than this, your sub-committee has been unable to
secure any information in addition to that published in Vol-
ume 5, of the record, pages 462 to 639, inclusive.”

The following is a copy of the proceedings of the joint conference
at Washington, D. C.

PROCEEDINGS OF A JOINT CONFERENCE OF THE VIRGINIA
AND WEST VIRGINIA DEBT COMMISSIONS, AT WASHIN GTON,
D. C., JULY 25th, 1913.

The Virginia and West Virginia Debt Commissions met in
joint conference in the “Gridiron Room” of the New Wil-
lard Hotel at 11 o’clock, a. m., July 25th, 1913, pursuant to
call of their respective Chairmen and there were present: .

On the Part of Virginiz: Messrs. Moon, (Chairman),
Harrison, Rhea, Wickham, Flood, Brown, Downing, and Jo-
seph Button, Secretary.

On the Part of West Virgina: Messrs. Mason, (Chair-
man), Wells, Zilliken, Lenhart, Ice, Young, Chilton, Bore-
man, Hamilton, Ord, Miller and John T. Harris, Secretary.

The chairmen of the two Commissions presided jointly over
the conference meeting.

CmamrMaN MooN: On behalf of the Virginia Commis-
sion we have prepared some preliminary resolutions to see if
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we can get at an adjustment of this matter and try to reach
an agreement. The first resolution we passed is this:

“Resolved, That it is the sense of this Commission that
in the conference to be held this day with the West Virginia
Commission, the subject for consideration and adjustment,
as indicated by the court in its decigion in this case, is the
amount of interest which West Virginia should pay upon
the sum ascertained by the court to be West Virginia’s share
of the principal of said debt.”

CaATRMAN Moox: The second resolution adopted by our
Commisgion is as follows:

“This Commission desiring to carry out in good faith the
suggestions made by the Supreme Court as to securing an
amicable adjustment of the amount of interest which should
be paid by West Virginia upon the principal of the debt
as ascertained and decided by the court, and realizing that
it is not the desire of Virginia nor was it the intention of the
Supreme Court that Virginia should ask or demand the full
or legal amount of interest upon the principal debt as ascer-
tained in the decision of the court, but that there should be
concessions made upon both sides, such as comport with jus-
tice and the honor and dignity of the two States; and

Waereas, The joint conference to be held today between
the Commissions of Virginia and West Virginia was invited
by the authorities of West Virginia, presumably for the pur-
pose of carrying out in good faith the decision and sugges-
tion of the Supreme Court of the United States; therefore,
be it

Resolved, That this resolution together with all other reso-
lutions adopted by this Commission at its present session,
which may be pertinent, be presented by the Chairman of
this Commission, to the Commission of West Virginia at the
joint conference to be held today, and that the Commission
of West Virginia be respectfully requested to communicate
to this Commission, what, in their judgment, would be a fair
and just settlement of the interest to be paid by West Virginia
upon the principal amount as ascertained in the opinion and
decision of the Supreme Court of the United States.”

CHATRMAN MooN: These two resolutions we lay before
you, gentlemen, and ask your consideration of them. I will
state that our Commission has designated Hon. Randolph
Harrison, one of our members, to be spokesman for us and
to give such advice as may be desirable to present to you. He
has a great deal of information on the subject, and has had
a great deal of experience in connection with the case, and
is well qualified to submit it.

CHAIRMAN MasoxN: Under these resolutions you have
presented, gentlemen, the only question for the West Virginia
Commission to consider would be the question of interest.
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From our standpoint, and our reading of the opinion of the
Supreme Court, other things are to be considered besides that
question of interest.

This Commission has only been in existence about sixty
days—or not quite that long; it was appointed on the 10th
day of June—and we haven’t had time on our part to go
over this matter as fully as you gentlemen have who have
been familiar with the case for many, many years. We have
a general idea of the subject matter but have not studied it
as we should study it and as we are endeavoring to study it.

We meet you with a great deal of pleasure, gentlemen, and
with the sincere idea and desire that this long unsettled,
vexed question between the two states may be settled. We
think it ought to be settled in some way, but we have had the
idea, and have it now, that the opinion of the Supreme Court
leaves open more than the question of interest, or whether
we should pay any interest whatever.

In the first place, it is not a final judgment; and in the
second place the court indicates very clearly in its opinion
that there may be adjustments to be made by the different
parties; so that if you limit the discussion and the investiga-
tion simply to the question of interest, gentlemen, we will
probably have some trouble right at the start if more than
that is not to be discussed and considered in attempting to
make a settlement of this matter.

CHATRMAN Moon: Mr. Chairman, do you think you will
be ready to make any reply to these resolutions any time to-
day, or would you want more time to consider them.

CuatrMAN Mason: I think I can say for our Commis-
sion now, that we would want to consider—in this attempted
settlement—more than the question of interest, or whether
there is to be any interest, and, if so, the amount of it.

At their own request certain persons representing the cer-
tificate holders and bondholders were here admitted and were
present at the meeting.

Mnr. Froop: As Mr. Harrison has been selected by our
Commission as its spokesman, I think it would be well to hear
from him.

Mr. Harrizon then addressed the joint conference at con-
siderable length upon the text of the resolutions adopted
by the Virginia Commission as heretofore read by Chairman
Moon and submitted to the West Virginia Commission.

After which the joint conference took a recess to recon-
vene at the call of the respective chairmen, and the West Vir-
ginia Commission took time to consider the resolution sub-
mitted by the Virginia Commission and recessed until 2
o’clock p. m.
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AFTERNOON SESSION—WEST VIRGINTIA COMMISSION.

The West Virginia Commission re-assembled in the “Cabi-
net Room” of the New Hotel Willard at 2 o’clock, p. m.,
and after a full and free discussion of the resolutions sub-
mitted this morning by the Virginia Comméssion adopted the
following :

REPLY OF THE WEST VIRGINIA COMMISSION TO THE
VIRGINIA COMMISSION’S RESOLUTION No. 1.

“The Debt Commission on the part of the State of West
Virginia having this day been handed the following resolution
adopted by the Debt Commission on the part of the State of
Virginia: ‘

‘Resolved, That it is the sense of this Commission that in
the conference to be held this day with the West Virginia
Commission, the subject for consideration and adjustment,
as indicated by the court in its decision in this case, is the
amount of interest which West Virginia should pay upon the
sum ascertained by the court to be West Virginia’s share of
the principal of said debt.”

In reply thereto says: that in its judgment the interest,
if any, which should be paid to the State of Virginia as stated
in the foregoing resolution, is not the only question, as
indicated by the language used by the Supreme Court of the

_ TUnited States in its opinion, which the Joint Commission,

now in session, should consider.

WEREAS, The view of the Virginia Debt Commission on
the part of West Virginia is that the present conference is
for a preliminary discussion and exchange of views and for
the added purpose of arranging a method for a more com-
plete consideration of the matters involved, and adjusting a
working programme ; therefore be it,

Resolved, That the Virginia and West Virginia Commis-
sions shall each appoint a sub-committee of three members,
with instructions to confer at the earliest convenient time and
place and to thoroughly discuss all matters involved, and
endeavor to reach a final proposition that shall be submitted
back to the two respective commissions, separately, for con-
sideration by each, and for final determination at a joint con-
ference to be subsequently arranged between the chairmen
of the two committees; but nothing herein contained shall
prejudice the rights of either party.”

Mr. Young offered the following, which was adopted :

Resolved, That the Chairman of this Commission be di-
rected to communicate these two resolutions to the Chairman
of the Virginia Commission with the request that the Vir-
ginia Commission indicate, at as early an hour as possible,
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their acceptance or rejection of the second resolution we have
adopted.

Subsequently, the Chairman reported to the Commission
that he had performed the duty assigned him.

At the hour of 5:30 p. m., Mr. Moon, Chairman of the
Virginia Commission, appeared and made the following state-
ment :

“I am directed by the Virginia Commission to acknowledge
the receipt of your communication, through the chairman,
and to say that we are now engaged in formulating a reply
to it. We make the suggestion that we assemble in joint
session at a quarter to eight o’clock, if agreeable to your
Commission,”

Whereupon,

On motion of Mr. Chilton, the Commission then took a
recess until 7:45 p. m. to again go into joint session with
the Virginia Commission.

JOINT CONFERENCE—EVENING SESSION,

The two Commissions re-convened in joint session in the
“Cabinet Room” of the New Willard Hotel at 7:45 o’clock
p. m., all the members being present and the Chairmen of
the two Commissions jointly presiding.

CHAIRMAN MooN: Gentlemen of the West Virginia Com-
mission: Our Commission has made the following reply to
Your resolutions, in writing, received by us this afternoon :

“The Virginia Commission, having received the following
communications from the West Virginia Commission, num-
bered for convenience 1 and 2:

(1) “The Debt Commission on the part of the State of
West Virginia having this day been handed the following
resolution adopted by the Debt Commission on the part of
the State of Virginia:

“Resolved, That it is the sense of this Commission that
in the conference to be held this day with the West Virginia
Commission, the subject for consideration and adjustment
as indicated by the court in its decision in this case, is the
amount of interest which West Virginia should pay upon the
sum ascertained by the court to he West Virginia’s share of
the principal of said debt.”

In reply thereto says: That in its judgment the interest,
if any, which should be paid to the Stafe of Virginia as stated
in the foregoing resolution, is not the only question as indi-
cated by the language used by the Supreme Court of the
United States in its opinion, which the Joint Commission,
now in session, should consider.

(2) Wxmrreas, The view of the Virginia Debt Commis-
sion on the part of West Virginia is that the present con-
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ference is for preliminary discussion and exchange of views
and for the added purpose of arranging a method for a more
complete consideration of the matters involved, and adjust-
ing a working programme; therefore be it

Resolved, That the Virginia and West Virginia Com-
missions shall each appoint a sub-committee, of three mem-
bers, with instructions to confer at the earliest convenient
time and place and to thoroughly discuss all matters involved,
and endeavor to reach a final proposition that shall be sub-
mitted back to the two respective Commissions, separately,
for consideration by each, and for final determination at a
joint conference to be subsequently arranged between the
chairmen of the two committees; but nothing herein con-
tained shall prejudice the right of either party.”

Respectfully replies that in its judgment the language of
the Supreme Court does not admit of the foregoing construc-
tion to the effect that “the interest, if any, is not the only
question” which the joint conference should consider.

The court said: ‘Among other things there still remains
the question of interest” The Virginia Commission under-
stands this language to mean that there were ‘other things’
to be considered by the court before it reached a final decree,
and that among these other things the only one referred to
the two States for adjustment was the question of interest.

The Virginia Commission, being of opinion that there is
no ambiguity in the opinion of the Court, and that no con-
ference as to any other matter than the question of interest
is called for between the two Commissions, respectfully ad-
heres to the interpretation of the opinion and decision of
the court as expressed in its prior communication of this date,
and as elaborated in the remarks of Mr. Randolph Harrison,
before the joint session of the two Commissions.

Tt regrets, however, that the West Virginia Commission
has not indicated, as they were requested to do, what ques-
tions other than the question of interest should be, in their
judgment, considered by the two States.

The Virginia Commission further regrets that the West
Virginia Commission has not seen fit to indicate or suggest
an amount, the payment of which they would recommend as
a final compromise and adjustment of the proportion of the
debt to be borne by West Virginia, as the Virginia Commis-
sion specifically declared, through Mr. Harrison, that such
proposal would receive most careful and respectful considera-
tion if the West Virginia Commission saw fit to take up that
subject. :

Now, responding to the proposal of the West Virginia
Commission that a sub-committee of three should be formed
for each Commission, with instruetions to consider all mat-
ters involved, and so forth, the Virginia Commission respect-
fully says that it is agreeable to the appointment of such
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sub-committees provided the matters to be considered by
them are as indicated above, namely:

(1) The amount of interest which West Virginia ghould
pay upon the sum ascertained by the Court in its decision
to be West Virginia’s share of the principal of the debt.

(%) Any proposal which West Virginia may deem proper
to submit for the final compromise settlement of the propor-
tion of the debt to be borne by West Virginia.

Provided, further, that said sub-committee be directed to

meet onthe ...... Shbs e e R , 1913, and report to an
adjourned meeting of this joint conference to be held on the
T e GEST T O S 5 1918.7

CHAIRMAN Mason: I take it, gentlemen, that that is only
a qualified acceptance of the proposition made and that we
would want to discuss it further as to whether or not we will
want to eliminate from the report to be made by the sub-
committee all questions except the payment of interest; and,
further, that the proposition to pay a part shall come from
West Virginia. That, I say, we will want to congider.

I hope, gentlemen, you will feel free to simply leave the
question open so that the sub-committee when it meets may
discuss it, and make such report as it shall deem proper,
without your insisting upon your notion about it ; but wheth-
er we want to appoint a sub-committee under those restric-
tions as you have them there, I will say that we shall have
to have time to think about it. I regret very much that you
limit it in that way.

CrmatrMaN Moox: We would suggest a separate séssion
of the Commissions to give you an opportunity to consider
that question.

CHATRMAN Mason: Yes, it will take a few minutes.

CrateMAN Moox: We will give you an opportunity to
go into executive session to determine upon that point. Our
Commission is up in Room 601, if you should want us.

Whereupon, the Virginia Commission then retired, and
after some time spent in discussion the West Virginia Com-
mission formulated the following in response to the last fore-
going communication :

“The West Virginia Commission has received the follow-
ing statement from the Virginia Debt Commission :

“The Virginia Commission, having received the following
communications from the West Virginia Commission, num-
bered for convenience 1 and 2:
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(1) The Debt Commission, having received the follow-
ing resolution adopted by the Debt Commission on the part
of the State of Virginia:

‘Resolved, That it is the sense of this Commission that in
the conference to be held this day with the West Virginia
Commisgion, the subject for consideration and adjustment,
as indicated by the court in its decision in this case, is the
amount of interest which West Virginia should pay upon the
sum ascertained by the court to be West Virginia’s share of
the principal of said debt.

“In reply thereto says: That in its judgment the interest,
if any, which should be paid to the State of Virginia as
stated in the foregoing resolution, is not the only question,.
as indicated by the language used by the Supreme Court of
the United States in its opinion, which the Joint Commis-
gion, now in session, should consider.

(2) Wmuereas, The view of the Virginia Debt Commis-
sion on the part of West Virginia is that the present confer-

ence is for a preliminary discussion and exchange of views:
and for the added purpose of arranging a method for a more:
complete consideration of the matters involved, and adjust-

ing a working programme; therefore be it

Resolved, That the Virginia and West Virginia Commis-
sions shall each appoint a sub-commission of three members,
with instructions to confer at the earliest convenient time:
and place and to thoroughly discuss all matters involved,.
and endeavor to reach a final proposition that shall be sub--
mitted back to the two respective commigsions separately,
for consideration by each, and for final determination at a
joint conference to be subsequently arranged between the
Chairmen of the two Committees; but nothing herein con-
tained shall prejudice the rights of either party.”

‘Respectfully replies that in its judgment the language of
the Supreme Court does not admit of the foregoing constiuc-
tion to the effect that “the interest, if any, 18 not the only
question,” which the joint conference should consider.

The Court said: “Among other things there still remains
the question of interest.”” The Virginia Commission under-
stands this language to mean that there were “other {hings™
to be considered by the Court before it reached a final decree,
and that among these other things the only one referred to
the two States for adjustment was the question of interest.

The Virginia Commisgion, being of opinion that there is
no ambiguity in the opinion of the Court, and that no con-
ference as to any other matter than the question of interest
is called for between the two Commissions, respectfully ad-
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heres to the interpretation of the opinion and decision of the
Cotirt as expressed in its prior communication of this date,
and as elaborated in the remarks of Mr. Randolph [Tarrison,
before the joint session of the two Commissions.

Tt regrets, however, that the West Virginia Commission
has not indicated, as they were requested to do, what ques-
tions other than the question of interest should be, in their
judgment, considered by the two States.

The Virginia Commission further regrets that the West
Virginia Commission has not seen fit to indicate or suggest
an amount, the payment of which they would recommend as
a final compromise and adjustment of the proportion of the
debt to be borne by West Virginia, as the Virginia Commis-
sion specifically declared, through Mr. Harrison, that such
proposal would receive most careful and respectful considera-
tion, if the West Virginia Commission saw fit to take up that
subject.

Now, responding to the proposal of the West Virginia
Commission that a sub-committee of three should be formed
from each Commission, with instructions to consider all mat-
ters involved, and so forth, the Virginia Commission respect-
fully says that it is agreeable to the appointment of such sub-
committee, provided the matters to be considered by them
are as indicated above, namely :

(1) The amount of interest which West Virginia should
pay upon the sum ascertained by the Court in its decision
to be West Virginia’s share of the principal of the debt.

(2) Any proposal which West Virginia may deem proper
to submit for the final compromise settlement of the pro-
portion of the debt to be borne by West Virginia.

Provided, further, that said sub-committee be directed to

meet on the ...... daviofn o v suk , 1913, and report
to an adjourned meeting of this joint conference to be held
onfheo Jaea (e G e RO S N e , 19137

And in reply to the last communication of the Virginia
Debt Commission the West Virginia Debt Commission says
that it is anxious to proceed with the negotiations but cannot
consent to agree in advance that only the question of interest
ghall be considered, or that the West Virginia sub-committee
shall be required to first submit a proposition looking to a set-
tlement. This Commission is willing and anxious to ap-
proach a settlement upon equal terms, leaving, in the first
instance, all questions of procedure to the said sub-committee.

This Committee did not understand the remarks made by
Mr. Harrison today as a proposition. We considered only
the written resolutions presented to us. :
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In reply to the remarks made by Mr. Harrison at the joint
meeting today, and referred to in your communication, we
would say that this Commission does not feel sufficiently
acquainted with the questions involved—for reasons hereto-
fore stated—to submit a proposition at this time, and asks
that the whole subject matter be submitted to the sub-com-
mittee hereinbefore referred to, with the understanding that
the said sub-committee be required to report their action for
approval to their respective Commissions at a time in the
near future to be now agreed upon.”

On motion of Mr. Chilton the foregoing reply was made
and the Chairman was directed to communicate it to the Vir-
ginia Debt Commission.

Subsequently, the Chairman reported that he had per-
formed the mission assigned him.

Within a reasonable time after the delivery of the commu-
nication to the Virginia Commission’the following reply was
received through its Chairman, Mr. Moon:

“The Virginia Commission has given careful consideration
to the last communication from the West Virginia Commis-
sion, stating, in effect, that the conference hetween the two
Commissions must embrace a consideration de novo of the
entire case, both as to principal and interest involved.

The Virginia Commission for reasons heretofore repeatedly
stated, feel constrained to decline the terms proposed by the
West Virginia Commission as the basis upon which the con-
ference must proceed.”

On receipt of this reply the West Virginia Commission
took the following action:

“Washington, D. ., July 25, 1913.

The following communication was received from the Vir-
ginia Commission after 11 o’clock p. m.:

“The Virginia Commission has given careful consideration
to the last communication from the West Virginia Com-
mission, stating, in effect, that the conference between the
two Commissions must embrace a consideration de novo of
the entire case, both as to the principal and interest involved.

The Virginia Commission for reasons heretofore repeatedly
stated feels constrained to decline the terms proposed by the
West Virginia Commission as the basis upon which the con-
ference must proceed.”

Pending a consideration of the communication Mr. Miller
moved that owing to the lateness of the hour at which the
communication was received, the further consideration of the
same be postponed until tomorrow morning, July 26th, 1913,
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at 10 o’clock, and that the West Virginia Commission ad-
journ until that hour. ,

Which motion was put by the Chair and carried by unani-
mous vote of the Commission at 12 o’clock midnight, and the
Chairman of the Virginia Commission was notified of the
adjournment by the Chairman of the West Virginia Com-
mission.

Jorry W. Masoxn, Chairman.
Joux T. Harris, Secretary.

Washington, D. C., July 26, 1913.

The West Virginia Commission met at 10 o’clock a. m.
in the “Cabinet Room” of the New Willard Hotel, pursuant
to adjournment, and the Chairman and all the members of
the Commission were present.

The following reply was made, through the Chairman, to
the last communication received from the Virginia Commis-
gion last night:

Washington, D. C., July 26, 1913.

“The Virginia Debt Commission on the part of the State
of West Virginia received at 11:15 last night the following
communication from the Virginia Commission :

“The Virginia Commission hag given careful consideration
to the last communication from the West Virginia Commis-
gion, stating, in effect, that the conference between the two
commissions must embrace a consideration de novo of the en-
tire case, both as to the prineipal and interest involved.

The Virginia Commission for reasons heretofore repeatedly
stated feels constrained to decline the terms proposed by
the West Virginia Commission as the basis upon which the
conference must proceed.’

In reply to the foregoing communication the West Vir-
ginia Commission regrets the Virginia Commission has de-
clined to submit the matters in question to a sub-committee,
as heretofore proposed by the West Virginia Commission,
and the West Virginia Commission now suggests that the two
Commissions have a joint meeting on the ............ day
R o B e el et for the purpose of
further considering a settlement of West Virginia’s propor-
tion, if any, of the Virginia debt, proper to be borne by the
State of West Virginia, and to arrive if possible at some ad-
justment thereof.”

To which communication the following reply was received
from the Virginia Commission, through Chairman Moon:
“The Virginia Commission have considered the suggestion
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of the West Virginia Commission for an adjournment of the
conference bhetween the two Commissions.

If it is the purpose of the West Virginia Commission to
“insist that the joint conference shall embrace a consideration
de nmovo of the entire case, both as to principal and interest
involved, then the Virginia Commission can perceive no ad-
vantage to result from further negotiations. The Virginia
Commission cannot recede from their views as heretofore
announced to the West Virginia Commission in respect to the
matters to be embraced in the conference between the two
Clommissions.

With this understanding it consents to the adjournment of
the conference to Tuesday, August 12, 1913, at 10 o’clock
a. m., at the New Willard Hotel, Washington.”

The West Virginia Commission made the following reply
to the above communication:

Washington, D. C., July 26, 1913.

“The West Virginia Commission acknowledges receipt of
the communication from the Virginia Commission concurring
in the suggested adjournment upon certain terms and condi-
tions, which terms and conditions the West Virginia Com-
mission declines to be bound by. We, however, agree to the
time and place of adjournment suggested by you and insist
that this adjournment shall be and is without terms or condi-
tions and without prejudice to the rights of either party.”

The Chairman was directed to deliver the foregoing com-
munication to the Chairman of the Virginia Commission,
and subsequently reported to this Commission that he had
performed the duty assigned to him by delivering the same
to the Hon. John W. Moon, Chairman of the Virginia Com-
mission, the Virginia Commission not being in session, they
having separated before this time, as Chairman Mason was
informed. '

No reply being received, after waiting a reasonable time,
on motion the Commission adjourned to meet at the New
Willard Hotel, in the city of Washington, on the 12th day
of August, 1913, at 10 o’clock a. m. *

Joun W. MasoN, Chairman.
Joun T. HARRIS, Secretary.

*NOTE BY THE SECRETARY.—This meeting was subsequently cancelled, owing fto
the fact that it was found impossible to complete the assembling and printing of
data absolutely necessary for the yse of the West Virginia Commission before the
date mentioned.
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PROPOSITION SUBMITTED TO VIRGINIA.

Washington, D. C., March 4, 1914.

The West Virginia Debt Commission met at 11 o’clock, A. M., in
the “Gridiron Room” at the New Willard Hotel, pursuant to the last
Charleston adjournment, and there were present:

Messrs. Mason, (Chairman), Boreman, Hamilton, Zilliken, Ord,
Lenhart, Ice, Young and Miller. Also, Attorney General A. A.
Lilly, associate counsel Hogg, Holt and Archer, and the Secretary.

Absent: Messrs Chilton and Wells.

At the same time the members of the Debt Commission of Vir-
ginia were in session in Parlor 128, at the New Willard Hotel.

And, thereupon, the following correspondence was had between
the two Commissions:

PROPOSITION.

Commonwealth of Virginia,
Vs,
The State of West Virginia.

Washington, D. C., March 4, 1914.
Hon. John B. Moon,
Chairman Virginia Debt Commission,
Washington, D. C.
Dear Sir:—

The West Virginia Commission has adopted preambles
and resolutions embodying a proposition to the Virginia
Commission for the settlement of West Virginia’s equita-
ble proportion of the Virginia debt, and has requested me to
transmit the same to you, and, through you, to the Virginia
Commission, in the hope that it may receive early attention
and a favorable reply.

Your attention is called to the fact that a list and history
of the credits referred to in the resolutions are attached to
the copy thereof now presented you.

With great respect, I remain,
Very truly yours,
(Signed) Joun W. Mason,
Chairman We&t Virginia Commission.
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PREAMBLES AND RESOLUTIONS OF THE WEST VIR-
GINIA DEBT COMMISSION, ADOPTED AT A MEETING
THEREOF HELD IN CHARLESTON, WEST VIRGINIA,
ON THE 27th DAY OF FEBRUARY, 1914,

“WrEreas, The Supreme Court of the United States, by
its opinion rendered on the sixth day of March, 1911, in the
case of The Commonwealth of Virginia vs. State of West
Virginia ascertained the gross indebtedness of the Common-
wealth of Virginia, to the payment of which the State of
West Virginia should contribute an equitable proportion, to
be $30,563,861.56 (220 U. S. page 1) ; and,

WHEREAS, in consequence of the relative resources of the
two debtor populations, Virginia’s portion of said debt was
fixed at .7651 and West Virginia’s at .235; and,

WirERrEAS, as the records of the case then stood, there ap-
peared to be no stocks of value on hand that could be freated
as assets, and a proper proportion thereof applied to the
reduction of the claim against West Virginia, its equitable
proportion of the principal of said debt (subject to the cor-
rection of clerical errors) was fixed at $7,182,507.46; and,

WHEREAS, since the announcement of the opinion afore-
said, and since the joint conference of the Virginia and West
Virginia Debt Commissions, held at Washington on the 25th
day of July, 1913, this Commission has discovered that, prior
to the establishment of the State of West Virginia out of the
territory of the Commonwealth of Virginia on the 20th day
of June, 1863, the Commonwealth of Virginia, purchased
and became the owner of certain stocks, bonds, securities and
other property, which were paid for out of the common
funds of the two states,—in fact were purchased mainly, if
not altogether, out of the proceeds of the bonds that consti-
tute the debt of the old Commonwealth of Virginia in ques-
tion here—and was the owner and holder of said stocks,
bonds, securities and other property on the 1st day of Janu-
ary, 1861, and after the 20th day of June, 1863, sold and
disposed of many of said stocks, bonds, and securities, and
realized in cash therefor, and appropriated to its own exclu-
sive use many millions of dollars and gave away without the
consent or knowledge of the State of West Virginia other
portions of said assets and property which were of great
value not only on the first day of January, 1861, but at the
time they were so given away, and has retained and still re-
tains other portions of said assets and property which not
only have a present value, but were of great value on the first
day of January, 1861, that is to say, of the aggregate value
as of the first day of January, 1861, of $20,810,357.98; and,

WaEREAS, according to the apportionment of the debi
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made by the Supreme Court between the two states, West
Virginia is enfitled in equity, as a credit upon the part of
said debt allotted to it to .235 of the aggregate value as of
January 1, 1861, of said stocks, bonds, securities and other
property whether the same has been sold, retained or given
away by the State of Virginia; that is to say, to the sum of
$4,855,312.18, including cash on hand as of that date, and
the additional sum of $225 078.06 collected by the Common-

wealth of Virginia from West Virginia counties after June
20, 1863, which, if deducted from its allotment of $7,182,-
507 46, would lea\e a balance of $2,327,195.28 prmcipal to
be paid by the State of West Virginia; and,

WHEREAS, in consequence of the great lapse of time and
the long delay on the part of Virginia to have its rights and
the liability of West Virginia in the premises judicially de-
termined ; also in consequence of the fact that Virginia has
received from time to time, in addition to the amounts here-
tofore set out, dividends upon the bonds, stocks and securities
herembefore deseribed to an amount equal to $5,782,240.09,
and in consequence of the further fact that a part of said
bonds has been mislaid, lost or destroyed and will never be
presented for payment: and many of the remaining bonds
were purchased by the present holders thercof at nominal
prices; and in consequence of the fact that Virginia at the
time of the separation of the two states retained, without an
accounting unto the ‘state of West Virginia for any part
thereof, all of the public buildings including the capitol at
RlLlullund the ])(mtentlfin i that city, the State asy lum at
Staunton, the university at Charlottesville, and various other
publie buildings and institutions that had been constructed
and equipped “out of the joint funds of the two states, as
well as much personal property consisting of libraries, arms
and munitions of war, ete., and in consequence of the fur-
ther fact that Virginia has largely scaled her debts without
West Virginia receiving her full proportionate benefit of
such scaling, to say nothing of the legal reason that might he
presented to such a charge, no interest should be charged
upon West Virginia’s allotted proportion of the principal of
said debt; now, therefore, be it

Resolved, as follows: 1. That this Commission proposes,
and it does here now propose to the Virginia Commission that

35 of $20,810,36%.98, or the sum of $4,890,434.12 of the
v al ue of the %tockb_ bonds, securities and other properties here-
inbefore recited, and described in the list hereto appended,
be allowed by the Commonwealth of Virginia as a credit
upon, and that the same be deducted from the sum of $7,-
182,507.46 ascertained as aforesaid, to be the equitable pro-
portion of the principal of the debt of Virginia assumed by
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the State of West Virginia, and that the balance so ascer-
tained, that is to say, the sum of $2,327,195.28 be accepted
by the Commonwealth of Virginia in full settlement, both
principal and interest, of West Virginia’s proportion of the
Virginia debt.

1I. That in the event the Virginia Commonwealth con-
gsent to the foregoing proposition, then this Commigsion will
at once make a report of the fact fo the Governor of the
State of West Virginia, accompanied with the recommenda-
tion that the State of West Virginia pay unto the Common-
wealth of Virginia the sum of $2,327,195.28, in full settle-
ment of the present controversy; and the Governor of West
Virginia will at once, pursuant to the terms of the joint reso-
lution of the houses of the West Virginia Legislature estab-
lishing this commission, adopted on the 21st day of Febru-
ary, 1913, convene the legislature of the State of West Vir-
ginia, for the purpose of adopting or rejecting the foregoing
proposition of this Commission, and for the purpose, in the
event of its adoption, of providing the funds without delay
for the payment of the amounts so agreed upon.

TII. That this proposition is made by way of settlement
of the present suit and shall in no way affect the right, or
influence the action of the State of West Virginia, in the
event of its rejection and future ensuing litigation. Be
it further

Resolved. 1V. That the Chairman of this Commission
at once transmit to the Virginia Commission a copy of this
resolution, with the appendix thereto, with the request that
the same be at once considered and acfed upon at an early

day.

(Signed) 2
Jorny W. Masow, Jos. 5. MinLER,
Wirnriaam D. Ozrp, U. &. Youne,
J. A. LENHART, Jxo. M. Haminton,
R. J. A. BorEMAN, W. T. IcE, Jn;

Henry ZILLIKEN,
Members of West Virginia Debt Commission.
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Analysis of Report of Accountants, Classifying the Credits to Which
the West Virginia Debt Commission Believes the State
of West Virginia is Entitled, Dividing the Same
into Classes Marked A to G Inclusive.

Class A.—Cash.

The credit assigned to Class A consists of cash on hand in
the treasury of the State of Virginia on the first day of Jan-
aary, 1861, amounting to $1,104,927.06, which sum was al-
lotted to the following funds in the following amounts, that

is to say:

In the Commonwealth Fund .............. $ 252,842.67

In ‘the Literary Fund ... ..o 26,876.08

In the Board of Public Works Fund........ 5,958.28

Tn the Sinking Fund ..................... 819,250.02
Poted. ... s $1,104,927.06

Class B.

Stocks purchased by the State of Virginia with the com-
mon funds of the two states prior to January 1, 1861, unsold,
still owned and unaccounted for by the State of Virginia.

The assets assigned to this class consists of 2,752 shares
of stock in the Richmond, Fredericksburg and Potomac
Railroad Company, of the par value of $100 each. This stock
was bought by the State of Virginia, under acts of January
23, 1835, page 87 of Accountant’s Report, and March 23,
1836, page 95 of said report, for the cash price of $R75,-
200.00, and has never been disposed of by her, but is still
owned by the State of Virginia, and had a valuation as of the
first day of January, 1861, of at least $275,200.00. Net
total, $275,200.00.

Class C.

Proceeds of sales of securities purchased with common
funds of the two states by the State of Virginia prior to the
first day of January, 1861, and sold by the State of Virginia
without the knowledge or consent of West Virginia, and
without accounting therefor:

1. Orange & Alexandria Railroad Co.

gtockandloan .. .......... ...« ..., $1,156,210.98
2. Richmond & Danville Railroad Co.

gtockandldoan - . . ... ... 1,653,423.04
3. Richmond & Petersburg Railroad

Co.stock ... ... - . .. . . 578,404.13

4, Virginia Central Railroad Co. stock
andloan-. .. ... .. .o oo oL 1321,458.17
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Blue Ridge Railroad, built by State

ot Wioinid = ... o 705,280.8%
Alexandria, Loudoun & Hampshire Rail-
road Co. stock = - = . ..., .. .. 68,044.51
Winchester & Potomac Railroad Co. loan
reduced by annuity.................. 83,333.33
Virginia & Tennessee Railroad Co. loan.. 992,030.32
Southside Railroad Co. loan............ 91,897.66
Norfolk & Petersburg Railroad Co. loan.. 165,024.49
Roanoke Navigation Co. stock.......... 3,832.00
Alexandria Canal Co. stock............ 816.00
Upper Appomattox Co, stock.......... 16,144.26
Dismal Swamp Canal Co. stock......... 24,839.98
Loan to Washington College ........... 2,000.00
Richmond Academy Bonds ............. - 400.00
Olaim against United States Government 298,369.74
(laim against Selden-Withers Co......... 152,023.04
ggfal- .o o $6,313,532.47
Class B.

Interest on loans and dividends on stock accrued prior to

January 1, 1861, upon common investments, and collected
by the State of Virginia after January 1, 1861, and still un-
accounted for: -

S bR o

Orange & Alexandria Railroad Co...... $ 18,144.29

Richmond & Danville Railroad Co...... 8,516.80
Richmond & Petersburg Railroad Co. ... 43,048.00
Virginia Central Railroad Co.......... 182,436.36
Winchester & Potomac Railroad Co..... 833.33
Richmond, Fredericksburg & Potomac

Railroad Co... o= = .. . o 157,662.07
Virginia & Tennessee Railroad Co...... 211,891.82
Southside Railroad Co. ............... 204,602.34
Norfolk & Petersburg Railroad Co...... 45,900.00
James River & Kanawha Company...... - 250.00
Loan to Washington College........... 60.00
Richmond Academy bond.............. 12.00
Claim against United States Gov....... 832,451.57
The Farmers Bank of Virginia........ 33,691.00
Bank of Virginia ... ..o ... ... ... 33,726.70
Bank of the Valley .................. 16,936.50
Bxehance Bank .. . 0. . = .. . 30,642.50
Northwestern Bank .................. 13,104.00
Famrmiont Baple: ... - ... ... 1,500.00

Total .~ = .. . . $1,835,409.28

107
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Class E.

Bank stock purchased by Virginia with joint funds prior
to January 1, 1861, and in her possession on that date:

1. Harmers Bank of Virginias . ... s .o $ 962,600.00
2. ~Bank of Virpinia. ionilis i i o 963,620.00
3. Bank of the Malley .o oooiini i 483,900.00
A SilsehgnralBail o o e 875,500.00
B ilNerthwesleriBank o 0s i ienian s o 374,400.00
6. Faimmont Bank oo dieoniss vasss s 50,000.00

Motals o el sensamie = - orainrale ot $3,710,020.00

Class F'

Railroad stock purchased hy the State of Virginia out of
the common funds of the two statez in various railroads,
prior to the first day of January, 1861, and sold by her
subsequent to the 20th day of June, 1863, without the knowl-
edge or congent of West Virginia, and for which she has
never accounted :

Prior to January 1, 1861, the State of Virginia, with com- .
mon funds, bought stocks of and made loans to each of the
following railroad companies:

Virginia & Tennessee Railroad Co.,

Southside Railroad Co.,

Virginia & Kentucky Railroad Co.,

Norfolk & Petershurg Railroad Co.,
and from fime to time sold portions of said stock until she
had left on hand stock therein and residue of loans that cost

her:
Virginia & Tennessee Railroad Co., Stock.%$2,300,000.00
Southside Railroad Co., Stock.......... 803,500.00
Lioans i o 708,102.34
Virginia & Kentucky Railroad Co. stock. . 82,000.61

Norfolk & Petersburg Railroad Co., stock. 1,139,970.00
Loan. 134,975.51

eI e e R s el $5,168,548.46

which residuary stocks she subsequently, that is to say, on the
20th day of December, 1870, sold to the Atlantic, Mississippi
& Ohio Railroad Co., for the sum of $4,000,000.00, the pur-
chase price to be paid in installments, and took a second
mortgage upon the property of the said railroad company to
secure the payment of the same. This sale was made and
this security taken without the knowledge and consent of
the State of West Virginia; and finally after the lapse of
many years, the first mortgage upon said railroad company
was foreclosed and the property covered thereby sold, but
did not bring enough to satisfy the second mmtgage and
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pay the $4,000,000.00 purchase price agreed to be paid to
Virginia for these stocks. After this foreclosure sale, that
is to say on the 1st day of March, 1882, the reorganization of
the Atlantic, Mississippi & Ohio Railroad Company paid
unto the State of Virginia the sum of $500,000.00 for her
second mortgage rights, whatever they may have been. Vir-
ginia has never accounted to West Virginia, either for a
proportionate part of the $4,000,000.00 original purchase
price, or the $500,000.00 subsequently received.

It will be seen that the value placed upon these stocks,
both by the State of Virginia, and by the railway company
purchasing them was $4,000,000.00; and this can be taken
as their reasonable value as of January 1, 1861.

Total, $4,000,000.00,

Class G.

Securities purchased with joint funds by the State of
Virginia prior to January 1, 1861, and subsequently given
away without the knowledge or consent of West Virginia,
together with certain other railroad and ecanal securities
appropriated by her in one way and another, but not herein-
before recapitulated :

1. James River and Kanawha ('o.

TOL.000) shares oo smoriens s s $10,400,000.00
2. Residue of Securities:

Manassas Gap Railroad .......... 2,105,000.00

Roanoke Valley Railroad ......... 307,402.00

Frederickshurg & Gordonsville Rail-

N e e e o e 132,399.00
Richmond and York River Railroad.  490,999.52
Rappahannock Company ......... 179,500.00
Rivanna River Navigation Co..... 227,133.00
Smiths River Navigation Co...... 4,083.12
Slate River Company ........... 21,000.00
Kempsville Canal Company ....... 13,650.00
Hazel River Navigation Company.. . 63,079.58
Goose Creek & Little River Co.... 58,255.35
Dragon Swamp Navigation Co. ... 1,464.00
Chesapeake & Ohio Canal Co..... 281,111.11

i RS T R $14,285,076.68

The foregoing $10,400,000.00 attributed to the James Riv-
er and Kanawha Company was the par walue of its stock, and
although the State of Virginia by an act of its General As-
sembly passed on the 23rd day of March, 1860, something
less than ten months before January 1st, 1861, placed a

value of par thereon and made purchase thereof at such valu-
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ation, yet so much time has elapsed and the evidence of the
actual value of this stock of that date has become so obscure,
that it has been thought best, out of a spirit of compromise,
to place a value thereon of twenty-five per cent. of its par
value, or the sum of $2,600,000.00.

The other securities embraced in this class (amounting to
$3,885,076.68), have been treated in the same way for the
same reason and their value placed herein at twenty-five per
cent. of their par value, or the sum of $971,269.17.

Total, $3,571,269.17.

In addition to the foregoing the State of Virginia, after
the division of the old Commonwealth into two states, June
20th, 1863, collected large amounts of money from several
counties then and now located in the State of West Vir-
ginia, aggregating the sum of $225,078.06.

RECAPITULATION.
Clasg ke i e 1Tl e et $ 1,104,927.06
(Hadst B s s e v s e i 275,200.00
R R S S e 6,313,532.47
Ullgas 7, te e e T 1,835,409.28
Ol v o 3,710,020.00
G S L R R 4,000,000.00
T e e oy 3,571,269.17
et - o i $20,810,357.98
West Virginia’s equity, 235 ......... 4,890,434.12
Less  Northwestern Bank
SO, o b b T $210,200.00
Fairmont Bank Stock ...... 50,000.00 260,200.00
L TE e 5 R e sl $4,630,234.12
Collected from West Virginia counties.. 225,078.06
Total net eguities ..o o $4,855,321.18
RESULT.
Weet Virginia’s share of debt .......... $7,182,507.46
Less net equities, as above ............ 4,855,312.18

$2,327,195.28

NOTE.—Subgequent to the first day of January, 1861, the Commonwealth of Vir-
ginia received as dividends and interest upon the securities and loans hereinbefore
listed the sum of $5,782,240.09, as follows:
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Interest and Dividends Received by Virginia in Cash After Janwary 1, 1861, from
Assets Held January 1, 1861, and Haxecluzive of any Dividends or Interest
Up to Jonwary 1, 1861,

INTEREST. DIVIDENDS.
Cash Va. Bonds. Cash Total
Orange & Alexandria Rail-

FORA  +.ianeennar..o|$ 113,459.00$ 81,311,345 66,516.00§ 261,286.43
Richmond & Danville Rail

T ) e G e S 380,497.65) 281,322,835 249,605.67) 911,425.68
Virginla Central Railroad. .. 86,385.03 T2,174.40‘ 387,404.65] 545,964.08
Richmond & York River Rail

o7 BRSOV L = R e S i e S 54,0090.94 54,009.94
Richmond, Fredericksburg &

Potomac Railroad ....| SEOTRTEN L Ve e 1,282,198.74/ 1,306,211.45
Virginia & Tennessee Rail

Al il s e 13T, 762.86] .. 0ovnrnnnnd 138,000.0 275,762.86
Norfolk & Petersburg Raild

T3 G e e ] B 82.800.00 152,361.41
Roanoke Navigation Com-

PR e s asyila wivcains | asaare siminian] | S w aata v ials 2,800.00] 2,800.00
Upper Appomattox Company| ......ecueei|vivvvrannan: 6,150.00] 6,150.00
Richmond & Petersburg Rall-

L (R e T IOFRE] e e 227,6504.00{  220,207.81
Winchester & Potomac Rail

T L e b L PR 4,166.67 A5, 18T v vramn b 39,851.46
Southside Railroad ....... T L 192,000.00
Washington College ....... L T s 4,140.00
Richmond Academy ....... BIBO0] caiiain s skt v a v 816.00
United States Government..|..........00 BTIBBBTD2l oo vvviminnn 575,837.52
PFarmers Bank of Virginia. .| .....oooihiif i 373,007.50 373,007.50
Bank of VIeginda . .. ..iene] veneienlr ] wevciai i 370,993.70 370,993.70
Bank of the Valle¥ .......)ocoeananaas| sovasnnnsny 94,360.50 94,360.50
X CHAREE BRIIE: + v i te s o] e mmbeie ol oo bep e s g wimas 343,633.75 443,633.75
Morthwentbrn: BATES cio sl e e et e, e 42 920,00 42,920.00

Total: civsiciivanmes $1,014,505.15] $1,045,830.40| $3,721,904.54| §5,782,240.00

REPLY OF VIRGINIA.
Washington, D. C., March 4, 1914.

Commonwealth of Virginia.
o 2

V&,
State of West Virginia.
Hon. Joun W. Mason,

Chairman, West Virginia Commission,

Washington, D. C.

Drar Sir:—I beg to hand you, herewith, the resolutions adopted

by the Virginia Debt Commission in response to the proposition sub-
mitted to them this day by the West Virginia Commission.

With great respect, I

am,

Very truly yours,

Jomn B. Moox,
Chairman Virginia Debt Commission.



112

ReporT oF VIRGINIA DEBT COMMISSION

Commonwealth of Virginia

V8.

State of West Virginia,

Resolutions of the Virginia Debt Commission, adopted at
a meeting held in Washington, D. C., at the New Willard
Hotel, Wednesday, March 4, 1914.

“The Virginia Debt Commission having received the prop-
osition submitted this day by the West Virginia Commission,
which contains statements and conclusions to which the
commission cannot assent and concerning which it is un-
willing to engage in any discussion, adopted the following
resolutions:

Waereas, The Supreme Court of the United States, in
its opinion delivered at the October term, 1913 (Novem-
ber 10, 1913), in the suit of Virginia vs. West Virginia, on
motion of Virginia to proceed to a final hearing, said:

‘In March, 1911 (Virginia vs. West Virginta, 220
U. S..1) our decision was given “with respect to the ba-
sig of liability and the share of the principal of the debt
of Virginia that West Virginia assumed.” In view,
however, of the nature of the econtroversy, of the consid-
eration due the respective states, and the hope that by
agreement between them further judicial action might
be unnec egsary, we postponed proceeding to a final de-
cree and left open the question of what, if any, interest

~ was due and the rate thereof, as well as the rlght to sug-
gest any mere clerical error which it was deemed might
have been commitied in fixing the sum found to be due
upon the basis of liability which was settled ;” and

Wnereas, The matters left open and referred by the
Court fo the respective States for consideration and adjust-
ment, ‘in the hope that by agreement between them fur-
ther judicial action might be unnecessary’ were specifically
stated to be (1) ‘what, if any, interest was due and the rate
thereof,” and () ‘the right to suggest any clerical error
which it was deemed might have been committed in fixing
the sum found to be due upon the basis of liahility which
was seftled ;> and

WierEss, The proposition now submitted by the West
Virginia Commission does not embrace either of said mat-
ters left open by the Court and referred to the parties liti-
gant for adjustment between them; it is therefore

Resolved, That the Virginia Debt Commission is unwill-
ing, and respectfully declines to consider the said prop-
osition ; and it is further
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. Resolved, That the Virginia Debt Comimission hereby ex-

presses its regret that the West Virginia Commission has

not seen its way to respond to the opinion of the Court and .
* submit a proposition to adjust the question of interest. ‘

(Signed) : Jomwy B. \loow Chairman.
(Signed) : - J. B. Burron, Secretary.
Approved :
(Signed) : JNo0. GARLAND POLLARD,
Attorney General of Virginia.”

REJOINDER OF WEST VIRGINIA,

“Washmgton D. €., March 4, 1914
Hox. Joux B. Moo,

Chairman, Virginta Debt Commission,

Washington, D. C.

Dear Sir:—In response to your communication of this
date declining the proposition of the West Virginia Com-
mission made this day looking to a settlement of the Vir-
ginia debt, we reomt to be under the necessity of calling
your attention to the fact, that, although you deem the ques-
tion of interest still open, yet you have offered nothing in
reply to the reasons advanced in our proposition \\h) no
interest should be charged, and thus close the discussion
upon the only point considered by you still to be open. And,
so far as the credits advanced by us are concerned, vou
express an unwillingness even to discuss them, thus leaving
us, in the absence of errors therein pointed out by you, with
the conviction that they are equitable, and we are under the
necessity of adhering to the terms of a proposition made in
an effort to do justice to all.

We deem it unnecessary to indulge in any interpretation or
construction of the opinion of the Supreme Court at this
time further than to say that, in our opinion, the Court ascer-
tained West Virginia’s proportion of the principal of Vir-
ginia’s debt to be $7,182,507.46, only because, as the record
then stood, there appealed to be “no stocks of value on
hand,” to be applied to the reduction of the same. These
stocks are now discovered and disclosed, and a portion of
them, at least, were set forth in the proposition you have
declined.

You have, therefore, closed the door to further negoti-
ations, and it is with regret that we cease further effort along
that line.

Respectfully submitted,

Joax W. Masox, HENRY ZILLIKEN,
Winriam D. Orp, Jos. S. MILLER,

J. A. LENHART, U. G. Young,

R. J. A. BorEMAN, - Jyo. M. Hamirrox,

W. T. Icg, Jr.,

Members of West Virginia Debi Commission.
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I —

There was no question as to the existénce of these assets on the
first day of January, 1861, or of Virginia having taken possession
and disposed of them, nor was it pretended that Virginia had ever
accounted to West Virginia for any of them. and whatever conten-
tion there 1ﬁight-ha\'o been as to the value of some of these stocks,
it could not be said that they were of no value, and all must admit
that West Virginia was entitled to credit for the value of these as-
sets, and vet the proposition was summarily declined. and emphasis
given it by refusing to even consider the proposition, for no other
reason than, according to their view, the prineipal sum t¢ be paid
by West Virginia has been irrevoeably fized. 'This immense sum
of $4.890,4834.12, asserted by West Virginia as the value of thege
assete. omitted at the time this decree was entered. did not impress
itself upon the Virginia Commisgion as worthy of any considera-
tion, no matter what merit there might be in it. They could not
avoid knowing that these assets had some value, and that West Vir-
ginia was entitled to some credit, not allowed at the time the de-
cree was entered. The Supreme Court has said that “the lability
of West Virginia is a deep seated equity.” Can less be said of her
intercgt in these assets?

These Commissioners seem to have overlooked the maxim that
“he that seeks equity must do equity.” They deem it proper to in-
voke a technical rule of law applicable to private litigants, who have
had a day in court, disregarding that the court had said that “this
case ig o be considered in the untechnical spirit proper for dealing
with a quasi-international controversy,” and that “this is no ordi-
nary commercial suit, but * ¥ * a quasi-international difference re-
ferred to this court in reliance upon the honor and constitutional
obligations of the States concerned rather than upon ordinary rem-
odies.” The case was then pending in the Supreme Court and had
not passed hevond the reach of the court to correct any injustice
which had been done West Virginia by omission. And certainly it
was not too late for Virginia to have corrected any wrong done West
Virginia by the omission. The Virginia Commission having re-
fused to consider the propositions, without regard to their merit,
we were compelled to abandon all further efforts to negotiate a set-

tlement.

PUBLICITY OF PROCEEDINGS.

Under the joint resolution creating this Commission, we were
“directed to ascertain and report upon and give the utmost pub-
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licity to all the facts in relation to the pending suit instituted
against the State of West Virginia by the Commonwealth of Vir-
ginia.” , : : . : ;

On the 22nd of September, tollowing the dissolution of the joint
conference at Washington on July 25th, 1913, the Attorney Gen-
eral of Virginia served notice on the Attorney General of West Vir-
ginia that on the 13th day of October he would move the Supreme
Court “to proceed with a further hearing and determination of said
case, and to settle and determine all questions left open and unde-
termined by its decision renderved on the 6th day of March. 1911.”
The case was submitted on October 13th, as hereinbefore stated,
after which the Attorney General of West Virginia, assisted by the
Secretary of this Commission, published a complete record of the
case from the time of the adoption of the joint resolution creating
this Commission down to and including the opinion of the Su-
preme Court delivered by Mr. Justice White on November 10th,
1913, on the motion to proceed to a final hearing. This publication
was entitled “Proceedings in the Virginia Debt Case.” and covered
two hundred and fifty pages. In it are embodied the record of the
joint conference of the two Commissions on the 25th day of July,
1913, at Washington, and all the proceedings of thiz Commission
up to the date the book wag issued. Pifteen hundred copies of this
publication were printed, and they were mailed to all judges. to
all county officers, to all newgpapers. to members of the legal profes-
sion and to many others throughout the State.

Immediately after the close of the conference with the Virginia
Commission at Washington, March 4th, 1914, the Chairman and
Secretary of this Commission were appointed a Committee on Pub-
licity, and shortly afterwards caused to be printed twenty thou-
sand copies of a pamphlet containing “A Statement of the Negotia-
tions between the Virginia and West Virginia Debt Commissions, at
the New Willard Hotel, Washington, D. C., March 4th, 1914, Em-
bracing the Proposition Submitted by West Virginia, the Reply of
Virginia Thereto, and the Rejoinder of West Virginia.”

Liberal supplies of this pamphlet (accompanied by a letter re-
questing the widest distribution of the same), were furnished or
mailed to all members of the Commission, heads of departments,
members of the legislature, judges, clerks of the courts, sheriffs,
prosecuting attorneys and superintendents of schools; to the libra-
ries of .all State institutions and denominational colleges; to the
principals of all high schools; to all boards of trade and chambers
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of Commerce; to the reading rooms of all Young Men’s Christian
Associations, and other fraternal societies and clubs: to all banks;
to all mine superintendents: and to the newspapers, not only of
West Virginia, but of Virginia, as well. A great many copies of
the pamphlet were also mailed, upon request, and to individual
lists.

During the hearings before the Master at Richmond in Septem-
ber and October, 1914, the Secretary of this Commission—who had
been assigned to superintend the printing of the record there—pre-
pared each day a synopsis of West Virginia’s evidence-in-chief, and
furnished it to the daily newspapers throughout the State.

IN OONCLUSION.

The Commission extends to Your KExcellency its grateful thanks
and appreciation of your unflagging interest and untiring efforts
in {1iding it to uncover and bring to light, West Virginia’s rights,
that she might be fully protected in the adjustment of this most
vexatious litigation. Honorable mention, the Commission feels, is
due to E. A. Dover, the very competent accountant of the Tax Com-
missioner’s office, who so successfully and expeditiously discovered
and disclosed the equities of West Virginia in the various assets
and investments, stocks, bonds, ete., held by the Commonwealth of
Virginia on January 1st, 1861.

The Commission likewise extends its thanks to Attorney-General
A. A. Lilly and Tax Commissioner Fred O. Blue, and to the Board of
Public Works for the valuable assistance rendered and hearty co-
operation in the work of this Commission.

The Commission also extends its thanks to all of the counsel for
the State for their aid to it, and especially to Hon. John H. Holt,
of Huntington, for his valuable advice and assistance in preparing
our propositions submitted to the Virginia Commission and in mak-
ing up our records.

All of which is respectfully submitted.

Joux W. MasoN, Chawrman.

R. J. A. BorEMAN, Josepn E. CHILTON,
J. M. HAMILTON. ~J. A. LENHART,

W. E. WEeLLS, W. T. Icg,

HENRY ZILLIKEN, U. G. Youne,

W. D. Ogrbp, JosepH S. MILLER, .

Members of the Commaission.
Jorrny T. Harris, Secretary. -
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